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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELANT 


JURISDICTIONAL STATEMENT 


This Court's jurisdiction of the present appeal is based on Title 
28 U.S.C. Sec. 1291. The pleadings necessary to show jurisdiction are: 
Transcript of Proceedings, Appx. 20-42; Order Certifying Cause to the 


Municipal Court, Appx. 43; Order Denying Motion, Appx. 43; Notice of 
Appeal, Appx. 43, 44; and Order for Filing Original Papers and Docket- 
ing Appeal Forthwith, Appx. 44. 


STATEMENT OF THE CASE 


This case is primarily "an action for equitable relief,’ a suit for 
specific performance of a contract to print and publish a book, of which 
the plaintiff furnished his typewritten manuscript to defendants. Defend- 
ants — after alternately delaying and proceeding with the printing prep- 
arations, and controversy over their attempted editorial changes from 


plaintiff's manuscript — declined, in February, 1958, to finish the work; 


although plaintiff, on January 14, 1958, completed paying them the agreed 
amount, $3,800, per their written contract, by his final payment of $1,100 
on that date. 


However, the case now is before this Court on the procedural 
issue of our contention that the Judge of the District Court usurped 
power which he did not legally have when he made his Order of Novem- 
per 19, 1959 (J.A.'43), certifying the case to the Municipal Court for 
trial, under purported authority of Sec. 11-756(a) of the D.C. Code, as 
amended 7-26-56. 


STATUTES AND RULES INVOLVED 


Sec. 11-756(a) of D.C. Code, as amended, 7-26-56, Suppl. VU, 
1959; Sec. 11-755(a) of D.C. Code (General jurisdiction of Municipal 
Court); Federal Civil Rule 7(b)(1); Federal Civil Rule 8(e)(2). 


STATEMENT OF POINTS 


1. Distriet Court, in certifying case to Municipal Court, failed to 
conform to two conditions precedent: (a) Ignored fact that this is "an 
action for equitable relief"; and (b) Made such transfer Order "at the 
hearing hereof," i.e., at the trial of the case; instead of "at any time 
prior to trial thereof," as the authorizing statute requires. | 


2. The Court did not make such transfer Order after proper 
consideration and determination of the pertinent facts; and made it 


contrary to pertinent and necessary facts of the case. 


| 
3. The Court failed to give weight to most basic and important 
principles of law, such as those requiring the parties to carry out their 
| 
contracts; but, instead, mis-applied a sometimes-useful rule, as to 


minimization of damages, which had no legitimate application to the 


circumstances of this case. 


4, The District Court lacked authority to certify this case to the 
Municipal Court; and the Municipal Court would not have authority to 
receive and try it. 

| 


5. Several of the Court's misapprehensions at the trial of this 
case, November 19, 1959, showed his total confusion on important facts; 
i 
and prevented plaintiff-appellant from having due process of law. 


SUMMARY OF ARGUMENT 


The District Court had no authority to certify this case to the 
Municipal Court; and he attempted to do so too late and without any 
proper judicial determination of facts upon which some cases, of a 
different type, might properly be certified. There is no blown-up or 
possibly exaggerated or speculative element in the damages — return 
of money actually paid in full under the contract to complete the work, 
from which plaintiff received no benefit — to which plaintiff claims he 
is entitled, but only secondarily, i.e., after his primary cause of action 
for specific performance might be refused by a trial court who had 
heard the case tried on its merits. 


The Court's total failure to give weight to basic and pertinent 
rules of law, requiring parties to perform their contracts, tends to 
reward defendants for their perfidy, especially in misrepresenting, 
and specifically misstating, that the book was in process of being 
printed in order to obtain the final payment of $1,100 made to them 
by plaintiff January 14, 1958. 


The Court had no authority, and no reasonable or factual justifica- 
tion, for effectively off-setting, against the $3,800 which plaintiff actually 
had paid with no benefit to him, the entirely fanciful figure of $1,265 
which defendants had fudged into the case for purposes of confusion; 
and which was not properly in the case at all. This was the Court's 
ostensible reason for concluding that we might not recover as much 
as $3,000. 


Appellant's principal grievance, first, last, and all the time, is 
that this case is "an action for equitable relief'’ and therefore not sub- 
ject to application of the transfer section of the D.C. Code for certifying 
certain cases from the District to the Municipal Court. We emphasize 


the point that the case is, as of now and for jurisdictional purposes, 
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practically 100% such an equitable suit. That certainly is true; but the 
situation in that respect would not need to be so strong. If a case, in 
any substantial degree, is "an action for equitable relief," the transfer 
section could not properly be applied to it, especially where the equitable 
relief claim is not in any sense incidental or subordinate to the secondary 
and very incidental damage claim. 
ARGUMENT 

The District Court had no lawful authority to certify this case to 
the Municipal Court as it did by Order of November 19, 1959 under 
purported authority of Sec. 11-756(a) of '51 District of Columbia Code, 
as amended July 26, 1956: 


(a) Instant case is "an action for equitable relief." | 
Hence, it does not meet the first condition precedent to 
the District Court's authority to take action of certifying 
the case under said section of the Code. Geesling v. | 
Fletcher (D.C. Mun. App. 9-18-59) 154 A.2d 347; Sheher- 
azade, Inc. v. Mardikian (D.C. Mun. App. 1958) 143 A.2d 


512. 


(b) Court's action herein did not meet the second con- 


dition precedent to the effective taking of such action, 
because it came too late — i.e., after the trial had been 
formally called at its regular place on the calendar, the 
plaintiff having come to Washington from his home in — 
Florida solely for this purpose; and plaintiff's counsel | 
had made his opening statement — instead of "at any | 
time prior to trial" as said Sec. 11-756(a) of the D.C. | 
Code now requires, as amended 7-26-56. See Suppl. VI, 
1959. 


This transfer section of the D. C. Code provides: 
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Sec. 11-756(a). If, in any action, other than an action 
for equitable relief, pending on the effective date of this 
section or thereafter commenced in the United States Dis- 
trict Court for the District of Columbia, it shall appear to 
the satisfaction of the court at any time prior to trial 
thereof that the action will not justify a judgment in excess 
of $3,000, the court may certify such action to the Munici- 
pal Court for the District of Columbia for trial. The plead- 
ings in such action, together with a copy of the docket entries 
and of any orders theretofore entered therein, shall be sent 
to the clerk of the said Municipal Court, together with the 
deposit for costs, and the case shall be called for trial in 
that court promptly thereafter; and shall thereafter be treated 
as though it had been filed originally in the said Municipal 
Court, except that the jurisdiction of that court shall extend 
to the amount claimed in such action, even though it exceed 
the sum of $3,000. Act of July 26, 1956, 70 Stat. 676, ch. 744, 
which amended the first sentence of this original sec. 5(a) to 
read as stated; and Act of Apr. 1, 1942, 56 Stat. 193, ch. 207, 
sec. 5, which enacted the remainder of the sec. as above 
shown; '51 D.C. Code sec. 11-756(a) as amended 7-26-56, 
per Suppl. VI, 1959. 


The Legitimate Function of Sec. 11-756(a) of D.C. Code. 


It likely will be determined, sometime, that this statute, providing 


for transferring a case by certification from the District Court to the 
Municipal Court, has a legitimate function and method of application. 
The strong probability is that such function will be determined along 
the lines that this transfer action has developed. The same principle 
was in the law for a very similar use long before this D.C. statute was 
first enacted. Some of the early cases showing its development are: 
Froelich v. Southern Express Co. (1872) 67 N.C. 1.; Smith v. Greenhow, 
109 U.S. 669, 27 L.Ed. 1080; Barry v. Edmunds (2-1-86) 116 U.S. 550, 
6S. Ct. 501, 29 L.Ed. 729. 


The more modern cases operate on the same principle, viz., where 
the court, from the face of the pleadings and from proofs, finds it apparent 
to a legal certainty that the plaintiff never was entitled to recover the 
jurisdictional amount; and that his claim therefore was colorable for 
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the purpose of conferring jurisdiction, then the case might be dismissed 
for lack of the jurisdictional amount. Montgomery Ward & Co. v. Langer, 
C.C.A. Mo. 1948, 186 F.2d 182; Scott v. Penn R. Co., D.C. Pa. 1949, 

8 F.R.D. 548. Or, of course, in a very similar situation but under 
slightly different procedural circumstances, the case might be returned 


or certified to another court, as the pertinent statute may provide. 
Restoring the Case to Its Proper Balance. 

It might be a good idea for us to begin every paragraph of this 
Brief with the statement that this is a cause for equitable relief — a 
specific performance case. That really is all there is to the case, until 
such issue is decided. | 


There has been quite a tendency to let the tail wag the dog. Much 
of the talk, in the colloquy among the Court and the attorneys at the 
11-19-59 hearing, approached some of the problems of the case from 
the latter end, instead of from the proper forward position. It was 


difficult to avoid this tendency with counsel gently generating such a 


spate of incorrect statements; and the Court so easily falling for that 
kind of enticement, through his very laudible desire to expedite the 
docket. It, therefore, has become necessary for us to make a thorough 
analysis of the issues involved and correction of the misconceptions. 
We must do this, even though the very doing of it — by talking mostly 
about the decidedly minor part of the case, our second cause of action 
— seems to carry on the same error which we are seeking to correct, 
and which came about largely through just such an overdose of talking 
about it. | 


There can be no doubt that plaintiff's case is primarily a suit for 
equitable relief, i.e., specific performance. This appears in the Com- 


plaint, ''To effect performance of contract"; throughout the First Cause 
of Action, (J.A. 1-3) and in the Second Amendment to Compliant (J.A, 
13, 14). That this appellant had elected primarily to stand on his First 
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Cause of Action; and that the Second Cause of Action was secondary 
choice, are spelled out specifically, in the pleadings and attendant 
papers, in at least three places: 
1: Item (2) in the prayer to plaintiff's Second Cause of 
Action, p. 4 of Original Complaint, Margin Tab A of Dist. 
Court's file, where plaintiff asks that, "if specific perform- 


ance is not granted, plaintiff have judgment against defend- 
ants," etc.; 


2, Same, at item (2) in prayer to Fourth Amendment, 
Margin Tab E of Dist. Court's file, p. 1, bottom, where 
plaintiff again asks that, "if specific performance is not 
granted, plaintiff have judgment against defendants," etc.; 
and 


3. Plaintiff's Statement of Points and Authorities, filed 

10-21-58 with his Motion for Leave to make the Fourth 

Amendment, following Margin Tab E in Dist. Court's file, 

end of last paragraph, where he says that "plaintiff now 

chooses specific performance rather than a theory of his 

case which might be based on repudiation of the contract." 

A plaintiff has the right to say what the character of the action, 
presented by his own pleading, is. One case to this effect, in consider- 
ing the theory and form of an action, held that the prayer of a complaint 
may be disregarded for some purposes, but not where there is a conten- 
tion made by the ‘plaintiff as to the character of the action presented by 
his own pleading, in which case the prayer is to be considered. Southern 


Cotton Oil Co. v. Shelton (C.C.A., S.C., 1914) 136 C.C.A, 509, 220 F.247. 


Amendments to Complaint Summarized. 

It becomes desirable to give a summary of the several Amend- 
ments to our Complaint, partly in view of counsel's tendency to point 
a slight finger of scorn at the fact that we made different amendments, 
as at Tr. 16, top, (J-A. 30) where he speaks of "the various supplement- 
ary bills of complaint." Defendants certainly have no real grievance 
toward us on this score. Each of the four Amendments has a definite 


tendency to clarify the issues; and, in that sense, should be somewhat 
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beneficial to earnest defendants seeking a clear view of plaintiff's case. 
And, the Third Amendment was specifically made necessary by defend- 
ants' own untoward acts and attitude, as we have explained at two places 
hereinafter listed, in discussing the Third Amendment, They, naturally, 
could have no just cause for complaint at being forced to read an explana- 
tion which they, themselves, had made necessary. 


There is some inherent difficulty in pleading a claim for specific 
performance of any contract for producing and marketing an item of 
personal property. It becomes necessary at once to bring the case 
within one or more of the now well-recognized exceptions to the old 
rule that performance would be decreed in equity only on realty con- 
tracts. 


(We take up the Amendments in other than their numerical order 
because that better fits the development of the subject matter of this 
Brief.) 


One of our Amendments to Complaint, the Second (filed 5-29-58, 
Margin Tab C of Dist. Court's file), was for the special purpose of 
| 
clarifying plaintiff's claim of his case coming under some of those 


"exceptions." 


Another Amendment to Complaint, the Third (filed 9-4-58, Margin 
Tab D of Dist. Court's file) was made in order to forestall the apparent 
effort of defendant Schnapper to slip out from his personal responsibility 
for his wrongful acts and failures to act and his misdeeds connected 
with his entire transaction with plaintiff. This is explained at item 14, 
two paragraphs, of our proposed Petition for Mandamus, lodged in Case 
No. 15,512 with this Court 1-11-60, and of which the Court retained one 
carbon copy. The need for this Third Amendment also is described in 
the District Court file, at par. numbered 3, at p. 2, of Plaintiff's Reply 
(filed Nov. 3, 1958, to Defendants’ Points and Authorities, Answering 
our Points in Support of our Motion to have Defendants Advance Plaintiff's 
Deposition Expenses, Florida to Washington). 
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The other amendments to Complaint were for two separate 
clarifying purposes. 


The first Amendment to Complaint (filed 3-6-58, Margin Tab B 
of Dist. Court's file) was to make plain one of our basic positions in 
this lawsuit, viz., that defendants’ signing of the Supplemental Under- 
standing of January 14 (18), 1958 was in effect a re-execution of the 
original contract; a waiver of any and all alleged defaults by plaintiff; 
a composing of all differences up to that time (mentioned at Tr. 6, 
bottom; 7, top (J.A. 24); and 13, middle (J.A. 28); and an agreement 
to go forward, on the then existing basis, to an early completion of 
the contract. 


The Fourth Amendment to Complaint (filed 10-21-58, Margin Tab 
E of Dist. Court's file) was the one wherein plaintiff again specifically 
chose the equitable suit for specific performance as his first and primary 
cause of action; rather than the legal action for damages for non-per- 
formance of the contract by defendants, the latter being retained only 
as an alternate claim, "if specific performance is not granted." 


Basic Principles of Law may not Properly be by-passed in Order to 
Apply Secondary Ones. 


There is no more basic principle, in our law applying to suits of 
a civil nature, than the one which requires parties to live up to their 
contracts. We cited and quoted from seven of these cases in our argu- 
ment before the District Court, Tr. 28-33 (J.A. 38-41). One of them, 
by this Court, said: 

"A court has no basis for relieving one party from contract 
provisions to which he has agreed, merely because they 
operate disadvantageously as to him." Stinson v. New York.“ °**" 


Life Ins. Co. (3-15-48) 83 U.S. App. D.C. 115, 117, 167 F.2d 
233, 235. 


11 
The Supreme Court, many years ago, spoke thus: 


"Nor is it any reason for rescinding the contract that it has 
become more burdensome in its operation upon the complain- 
ants than was anticipated.* * * 


"It is not the province of a court of equity to undo a bargin 
because it is hard.” Rutland Marble Co. v. Ripley, 10 Wall. 
(77 U.S.) 339, 19 L.Ed. 955, 960, 961. 


No useful purpose would be served in listing here the other five 
of the cases which we cited to this effect, partly because the list could 
be much further extended in case anybody is interested in quantity of 
authorities to support this seldom challenged principle. Perhaps it 
never is challenged, save by being ignored, as was done most remark- 
ably in the instant case. | 


An interesting sidelight to the foregoing principle is the point that 
defendants would have had no legitimate legal grounds for cancelling or 
renunciating the contract, as they sought to do progressively, even if 
there had been some proper basis for their becoming irked at the 
insistence of plaintiff that they make obviously needed corrections in 
the book's proof sheets; and also that they restore undesirable changes 
which they had made from his manuscript. ! 

"The mere fact that differences in opinion as to matters 
of detail regarding the interpretation of a contract arise 
between the parties is not ground for cancellation of the 


instrument." Hairston v. Hill (1-13-16) 118 Va. 339, 87 S.E. 
573, 574, Syllabus 4. | 


"Repeated requests, by one of the parties to a contract, 
for modification, unaccompanied by any renunciation of it as 
made, even though annoying and unreasonable, constitute no 
ground for renunciation thereof by the other." Lawrence v. 
Potter, 91W.Va. 361, 113 S.E. 266, 272, Syllabus 11. 


However, the defendants had absolutely no such right to become 
irked. The origin or nub of this whole controversy is that defendant 
Schnapper was under a persistent misapprehension that he had rights 
of editorship over the author's manuscript. There never has been any 
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suggestion for doubt but that the major point of controversy between the 
parties to this case — when we finally get down to the time and place for 
presenting the detailed issues — was and is whether the publisher-printer, 
Mr. Schnapper, had a right (especially against the wishes of a concededly 
well qualified author: and with a manuscript which Mr. Schnapper, him- 
self, said was "in remarkably good shape." See Tr. 10, near bottom 

(J.A. 26))to control and to change the wording, thought, literary style, 

and rhetorical structure of the manuscript and proof for the book's 
printed pages. 


At Tr. 8-12 inclusive (J.A. 24-28), in the plaintiff's opening state- 
ment, referring to this heart of the controversy, I gave a resume of 
reasons and explanation of why Mr. Schnapper had no rights of editorship 
whatsoever in connection with the printing of the book, listing ten or 
eleven specific reasons for this view. Several of these reasons, by 
themselves, would be entirely conclusive in plaintiff's favor, when 
applied to the undisputed facts of this case. The foregoing has a definite 
bearing on the present stage of the case in that it shows that all substantial 
delays in not getting out the book were, from a legal point of view, entirely 
the fault of Mr. Schnapper. 


The secondary rule of law, which we suggested above as not 
properly applying to this case, is that for the minimization of damages. 


Since there are a number of principles which prevent its applying, we 


should summarize them. 


Reasons why Minimization of Damages Rule has no Application to 
Instant Case. 


1. This is "an action for equitable relief,” a specific performance 
Case — 100% so at the present time — and therefore there is no way 
for defendants’ pretended claim for $1,265 to take hold. 


| 
| 
| 
13 | 
| 
2. The giving of any faith and credit at all to that fanciful claim 
of defendants would violate and nullify the very basic rule of law set 
forth above, requiring parties to perform their contracts, | 


3. All delays which occurred in performance of this contract 
| 
were entirely the legal fault of Mr. Schnapper. Hence there is no 
possibility of any such claim by defendants, in any amount, being 


legitimate. | 


4. Any allowance or credit of this putative claim of defendants 
for $1,265 would be highly improper for the reason that the Supplemental 
Understanding of January 14 (18), 1958 (attached to the contract as part 
of Exhibit A) was, in effect, a re-execution of such original contract. It 
constituted a waiver, by defendants, of any and all alleged defaults by 
the plaintiff; it composed all the parties' differences up to that time; 
and was an agreement to go forward, on the then existing basis, to an 
early completion of the contract. 


5. The minimization of damages rule may not apply herein, for 
many reasons, even if the alleged claim for $1,265 had a semblance of 
actual legal merit. 


6. This so-called claim of defendants for $1,265 never | 


was 


properly in the case. It was only fudged in by counsel, obviously for 


purposes of confusion. 


In this list of reasons, No. 1 is so obvious as to need no elabora- 
tion. Nos. 2 and 3 have been covered above. No. 4 is self-evident. It 
is assumed that this Court, in its present consideration of the case, 
will not be disposed to pass upon the ultimate merits of many of the 
points herein set forth; but rather to reach a conclusion as to whether 
we, as appellant, have an apparently just ground for making the conten- 


tion. 
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There are many reasons, pertaining especially to the minimization 
of damages principle, and following through on item 5 above, why it was 
illegal and improper for the Court to allow or credit any amount, such 
as this $1,265, to defendants, in order "to minimize your [our] loss" 
(Tr. 30, top, J.A. 39), as the Court there indicated he was doing. Among 


such reasons are these: 


(a) The duty to minimize damages is not arbitrarily 


imposed in all cases. Rosenberg v. Stone, 160 Va. 381, 


168 S.E. 436; Gudger v. Manton, 21 Cal. 2d 537, 134 P.2d 
217. 


(b) This rule of minimization applies only to damages 
which one can prevent, i.e., to future damages, and not to 
damages already accrued. Buhl Highway Dist. v. Allred, 
41 Idaho 54, 238 P.298; Smith v. Consumer's Ice Co., 52 
N.Y. Super. 430. 


(c) The efforts which the injured party must make to 
avoid the consequences of the other party's wrongful act 
or omission need only be reasonable under the circum- 
stances of the particular case, his duty being limited to 
the rules of common sense and fair dealing. Bus Mayer 


& Co. v. U.S. Fidelity & Guaranty Co., 13 La. App. 642, 
128 So. 63; Jankele v. Texas Co., 38 Utah 325, 54 P.2d 425. 


(d) The test is, what would an ordinarily prudent man 
be expected to do under like circumstances. Montgomery 
Bank & Trust Co. v. Kelly 202 Ala. 656, 81 So. 612; Lange 
v. Hoyt, 114 Conn. 590, 159 A. 575, 82 A.L.R. 486; Morro 
v. Brockett, 109 Conn. 87, 145 A. 659; Thompson v. DeLong 
267 Pa. 212, 110 A.241, 9 A.L.R. 1326. 
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(e) The person injured is not required to make extra- 
ordinary expenditures requiring a disproportionate outlay 
in endeavoring to guard against the consequences of the: 
wrongdoer's act. Taylor v. Steadman, 143 Ark. 486, 220 
S.W. 821; Lawson v. Brokmann, 116 Kan. 102, 226 P.252; 
Lokey v. Rudy-Patrick Seed Co. of Kansas City, App. 285 
S.W. 1028; Rosenberg v. Stone, 160 Va. 381, 168 S.E. 436. 


(f) The doctrine of minimization of damages has nd appli- 
cation in an action on a contract for an agreed compensation, 
as contrasted with an action for damages for breach of lcon- 
tract. In an action the other way around — i.e., where the 
payer has paid in full the agreed compensation and seeks 
performance of the contract — the circumstances would be 
even farther removed from those of an action for damages 


for breach of the contract. Payne v. Pathe Studios, 6 Cal. 


App. 2d 136, 44 P.2d 598; Superior Woolen Co. Tailors v. 
M. Samuels & Co., 219 Ky. 539, 293 S.W. 1078. 


(g) In order for the person injured to be required to 


take steps to minimize the loss, it should appear that his 
action would result in a probable diminution of the loss. 
Volga Realty Corp'n v. Chauncey Holt Co., 172 N.Y.S. 284, 
195 App. Div. 845. | 


(h) If a contract has been practically broken, the fact 
that the other party, than the one suing, has from time to 
time made promises leading to a belief that it would be 
fulfilled will authorize a full recovery, although plaintiff, 
relying on such promises, may have taken no action to 
prevent the injury or to reduce its amount, i.e., to mini- 
mize the damages. Winfrey v. Galena Automobile Co., 
113 Kan. 343, 214 P.781; Shurtleff v. Albert Pick & Co., 
103 Neb. 414, 172 N.W. 46; Beeson Bros. v. Chambers, 
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155 Wash. 564, 285 P. 433; Florence Fish Co. v. Everett 
Packing Co., 111 Wash. 1, 188 P. 792; Taylor v. Strum 
Lumber Co., 90 W.Va. 530, 111 S.E. 481. 


(i) Plaintiff is not bound to accept a method of reducing 
the loss which would amount to an abandonment of his claim 
for damages; or to sacrifice a substantial right. P. W. 
Brooks & Co. v. North Carolina Public Service Co., D.C.N.C. 
31 F.2d 800, ‘affirmed C.C.A. 37 F.2d 220, cert. den. 281 U.S. 
741, 50 S.Ct. 347, 74 L.Ed. 1154; Everett v. Emmons Coal 
Mining Co., C.C.A. Ohio, 289 F. 686; Frederick Raff Co. v. 
Murphy, 147 A. 709, 110 Conn. 234, 


(j) Where the party, whose duty it is primarily to perform 
a contract, has equal opportunity for performance and equal 
knowledge of the consequences of nonperformance, he cannot, 
while the contract is subsisting and in force, be heard to say 
that plaintiff might have performed for him. Pratt Consol. 


Coal Co. v. Vintson, 204 Ala. 185, 85 So. 502; Montgomery 
Bank & Trust Co. v. Kelly, 202 Ala. 656, 81 So. 612; Coulter 
vy. Sausalito Bay Water Co. 122 Cal. App. 480, 10 P.2d 780; 
DeCarli v. O'Brien, 150 Or. 35, 41 P.2d 411, 97 A.L.R. 693; 
Walker v. Salt Flat Water Co., 128 Tex. 140, 96 S.W. 2d 231, 
reversing Civ. App. 64 S.W. 2d 1015, and rehearing overruled 
128 Tex. 140, 97 S.W. 2d 460. 


(k) One who has a right to insist upon performance of a 
contract according to its terms cannot be required to miti- 
gate the damages which the other party will, by reason of a 
change in the circumstances, without the former's fault, sus- 
tain through performance. Stoomvart Maatschaffy Nederlandsche 
Lloyd v. Lind, N.Y., 96 C.C.A. 134, 170 F. 918. 


’ 
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For a court, in any manner, tentatively or otherwise, to allow 
defendants herein a credit for their belated demand for $1,265 would 
be permitting them simply to welsh on their contract and not perform. 
Tr. 34, 3/4 down (J.A. 42). Such an allowance would be rewarding 
defendants for their perfidy in representing and specifically stating 


that the book was in process of being printed on January 14, 1958, 
which Mr. Schnapper did in order to get the last $1,100 to make up the 
$3,800; which last payment we made to him on that date after and 
because of such specific assurances. This time was less than one 
month before defendants’ letter of February 10, 1958 suggesting that 
they should be paid an additional $1,265 ($465 to go to their printer 
because of "rising costs," etc.; and $800 "at least" to themselves 
because of "extra trouble") before they would cease "holding up com- 
pletion of the work on your book." | 


By correct analysis and in pursuance of item 6 of the above-listed 
reasons, the defendants’ baseless claim for an additional $1,265 really 
is not in this lawsuit at all; unless it be by counsel's belated effort to 
force it in orally for purposes of confusion. It was never pleaded in 
the case. It is well established that a statement of claim in an action 


for damages for breach of contract — for example such as defendants’ 
alleged counterclaim — must set forth specific items and cannot "lump" 
the damages. Miller Co. v. Hyman, D.C. Pa. 1939, 28 F. Supp. 312. 

"A counterclaim is, of course, considered an 'action'". Mueller v. 
Eucanham, 33 N.J. Super. 156, 109 A.2d 462, 468. The defendants’ 
counterclaim herein does not set forth any specific items whatsoever. 

It has only the vaguest suggestion of damages from plaintiff's alleged 
violation of the contract. It does not even mention nor claim lany amount 
of damages, either specifically or vaguely, in the body of the ‘counter- 
claim; and makes no reference to any such amount until in the prayer, 


where $10,000 is suggested. 
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In order to avoid any virtuous contention that somebody might 
have misunderstood somebody else, we should explain that there are 


two angles, from a calculation standpoint, to this minimization of 
damages proposition. (But we should not overlook the fact that most 


of the same reasons exist, under both angles, as to why the minimiza- 
tion rules does not apply.): 


1. Deduct from, or credit on, the $3,800 (which we 
have paid and might be entitled to recover) defendants’ 
$1,200 odd item of claimed additional costs. This is the 
way the Court did it, Tr. 30, top. This process would 
leave us with a claim for $2,600, as the Court suggests. 


2. Assume we had paid, under protest, the $1,265 
demanded by defendants (which we have called thinly dis- 
guised extortion); and assume after that the book was 
printed; and that the contract otherwise was progressing 
smoothly as to marketing the books. Then, if we sued to 
recover our protested additional payment, our claim would 
be for $1,265. This latter would be the mathematical out- 
come of Mr. Frosh's suggestion. 


District Court's lack of Authority to Certify this Case to Municipal Court. 


It should be ‘apparent that the first condition precedent did not 
exist to the right of the District Court, under sec. 11-756(a) of the D.C. 
Code, to certify this case to the Municipal Court; because this is "an 
action for equitable relief." This is made too clear for successful 
challenge by a recent decision of the Municipal Court of Appeals. In 
that case the only’ relief sought was an injunction, which was no more 
of a strictly equitable nature than our suit for specific performance of 
a contract nearly completed. For all practical purposes, this suit at 
the present time is 100% one for equitable relief. It would be only after 
a hearing on the merits by a trial court, and his decision that we had not 
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established our primary cause of action for equitable relief, that he 
might decree that we were entitled to recover the $3,800 which we paid 
without receiving anything in return for it. That would be the! only time 
and the only way in which our second cause of action, the one for 


damages, properly might come up for consideration in any active 
fashion. . | 


The Municipal Court of Appeals, in the case referred to, felt it 
was "quite clear" that sec. 11-756(a) of the D.C. Code does not authorize 
the District Court to certify to the Municipal Court sucha case “by the 
mere statement that such action would not justify a judgment in excess 
of $3,000." The opinion also said: 


"Any possible doubt on the question would seem to be 
clearly removed by the language of the statute that 'any action, 
other than an action for equitable relief’, may be certified to 
the Municipal Court. If these words have any meaning, jit is 
simply that the authority of the District Court to certify 
cases to the Municipal Court does not extend to actions for 
equitable relief, and we know of no action more typical of 
one for equitable relief than one which seeks an injunction. 


"With due deference to the District Court, we must hold 
that it lacked authority to certify the present action to the 
Municipal Court and consequently that the Municipal Court 
lacked jurisdiction to hear it." Geesling v. Fletcher (9-18-59) 
154 A.2d 347, 348. 
Neither did the second condition precedent exist to the making of 

the District Court's certifying Order of 11-19-59. As the Code provision 
clearly states, the circumstance, upon which the Court might lawfully 
certify the case, must appear to the Court "at any time prior to trial." 
In this case there is no doubt but that such circumstance appeared too 
late, viz., after the trial had commenced. This was understood by all 
parties, including the Court, as evidenced by all the attendant facts. 
Defense counsel's motion for transferring the case to the Municipal 


Court was not "made in writing" as it must have been "unless made 
during a hearing or trial." Civil Rule 7(b)(1). It is impossible that 
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these two steps (i.e., the making of the motion; and the appearing in the 
satisfaction of the Court, etc.) taken substantially concurrently could 
have been both: (a) "during" the trial; and also (and especially as to 
the slightly later one) (b) "prior to trial." Counsel's asking the Court 
to send the case to the Municipal Court was a motion since, in the same 
sequence of requests, he had used the word "motion"; and also since, 
by the same Rule 1(b)(1), "An application to the court for an order shall 
be by motion." Furthermore, the Court's transfer Order, itself (11-19- 
59), says "at the hearing hereof"; not "prior to," as the Code requires. 
Hearing, as here used, is synonymous with trial. 


Noting the opening clause of sec. 11-756(a) of the D.C. Code: 
"If, in any action, other than an action for equitable relief," etc. — 


The near-unbelievable circumstance, of any one trying to make a court's 
Order — which totally ignores an important provision of the law — stand 
as 2 ruling in respect to that provision, is so preposterous as almost to 
defy analysis. But, when that provision of law is a clearly expressed 
condition precedent to the making of any such order; and it is totally 
clear, in the record of the case, that such condition has not been met, 
because the action is one for equitable relief; then the fact that the 
Order is made at all becomes doubly inscrutable. 


The first point of approach must be that, when a court's Order 
ignores an obviously pertinent provision of law, then that provision is 
ignored. Period. Yes, a court's Order has a right to ignore anything 
it wants to; but nevertheless, the Court's action, in which the Order is 
made, must abide by that provision of law if it is pertinent. And the 
Order certainly cannot be construed — by reason of its total silence 
on the subject of the first condition precedent — as in some unknown 
way having properly met or validly accomplished that requisite condi- 


tion, directly cont rary to the true and undeniable facts of the case, 
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The same rules of interpretation apply in ascertaining the mean- 
ing of a court's order as in ascertaining the meaning of any other writing. 
Maxwell v. Perkins, 116 Cal. App. 2d 752, 255 P.2d 10; Bailey v. Superior 
Court in and for Shasta County, 142 C.A. 2d 47, 297 P.2d 795. | The court 
speaks by its order, and effect must be given to it according to its terms, 

People v. Seneca Falls Water Works Co., Inc., 207 N.Y.S. 216, 124 Misc. 
23; O'Connor v. Keiser (4-14-10) 85 S.C. 522, 67 S.E. 737. The court's 
determination upon a given issue is to be taken from the language of the 
order or decree as entered, and from no other source. Par ml my v. 
Parmly, 16 N.J. Misc. 447, 1 A2d 646, 647, affirmed 125 Sete Eq. 545, 

5 A.2d 789. 


The nature and character of an action are primarily tuned and 
determined by the allegations of facts in the complaint. The courts will, 
when possible, sustain the theory intended by the pleader. There is no 
rule which permits reformation of a pleading directly contrary to the 
actual language of the pleader. The courts, when acting properly, respect 
and even seek the plaintiff's statement as to what theory of his case he is 
proceeding on; and plaintiffs have a right to determine and declare the 
theory on which they are prosecuting their suit. uire v. Guardian 
Trust Co., 79 Ohio App. 371, 72 N.E. 2d 137; Young v. Hall, (Mo. App.) 
280 S.W. 2d 679. Mangold v. Bacon (6-28-10) 229 Mo. 459, 130 S.W. 

23; Knudsten v. Phillips (Feb., 1911) 128 NYS 83; STS 
Co. v. Clark (3-10-26) 191 N.C. 369. 131 S.E. 731; Mitchem ve Pasour 
(5-9-17) 173 N.C. 487, 92 S.E. 322. Johnson v. Great Atl. & Pac. Tea Co. 
(11-29-38) 25 F. Supp. 449, 450, 51. Edwards v. Solar Oil Corp. (12- 
11-54) 177 Kan. 219, 277 P.2d 614. Kieule v. Gretch Co., 133 App. Div. 
391, 395; Hasbrouck v. New Paltz Co., 98 App. Div. 563, 90 N.Y. Supp. 
977. Travelers Ins. Co. v. Northwest Airlines, 94 F. Supp. 620. 


In addition to the District Court's absolute lack of authority to 
certify this case to the Municipal Court, it must be observed that the 
method by which it attempted to do so was fatally defective. ‘The Supreme 
Court decided this in early cases wherein it interpreted the same phrase, 
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in a very similar connection, which appears in sec. 11-756(a) of the 
D. C. Code, viz., when "it shall appear to the satisfaction of the court.” 
It held that this means "nothing less than": 


(a) That there must be "facts on which the persuasion is based"; 


(b) That they shall be "made distinctly to appear on the record"; 
and 
(c) That such facts of record shall "create a legal certainty of 
the conclusion based on them." 


The Supreme Court held that the circuit court (predecessor of the 
present district courts) could not dismiss the cause on the ground that 
it did not involve a dispute or controversy within its jurisdiction. It 
gave the above three tests for making such a determination “to the 
satisfaction of said circuit court,” as distinguishing the proper point 
of view from a different situation where a judge might receive an 
impression even "amounting to a moral certainty" that the case "does 
not really and substantially involve a dispute or controversy within the 
jurisdiction of the court.” Barry v. Edmunds (2-1-86) 116 U.S. 550, 

6 S.Ct. 501, 29 L.Ed. 729, 732. The Supreme Court, in the Barry case 
cited and quoted from its earlier decision in Smith v. Greenhow, 109 
U.S. 669, 671, 27 L.Ed. 1080, 1081. It is highly probable that the phrase 
in the D. C. Code — when "it shall appear to the satisfaction of the 
court" — actually was derived from the almost identical phrase which 
the Supreme Court was interpreting in those early cases. 


There were no "facts," in the instant case on which the Court's 
persuasion could have been based, which were "made distinctly to appear 
on the record" because no evidence was introduced in the case and no 


testimony taken,’ The Court's hasty action herein was exactly contrary 


to the established practice of the federal courts in making determina- 
tions of this kind; and has denied due process of law to this appellant. 
Trial courts have a duty to make due inquiry to determine whether the 
allegations of a pleading are sufficient to show jurisdiction; and there 


23 


are cases showing that they normally go to some pains to do exactly 
that. McGhan v. Hayer (D.C. Minn. 4th Div. 5- 25-49) 84 F. Supp. 540; 
Taylor v. DeHart, D.C. Mo. 22 F.2d 206, dismissed 274 U.S. 726, 47 
S.Ct. 767, 71 L.Ed. 1335; A. B. Andrews Co. v. Puncture Proof Foot- 
wear Co., C.C.Pa. 168 F. 762; Dollar v. Land, 81 U.S. App. D. C, 28, 
154 F.2d 307, affd. 330 U.S. 731, 67 S.Ct. 1009, 91 L.Ed. 611. | 


Secondary or Alternative Claim Being Defective May Not Render 
Primary, Basic Claim Insufficient. | 


Under the Federal Rules of Civil Procedure giving a plaintitt the 
right to state his claim in the alternative, it is elemental, and is even 
declared by the rules themselves, that, when one of the statements of 
claim if made independently would be sufficient, the pleading|is not 
made insufficient by a defect in an alternative statement. Civil Rule 
8(e)(2). This means that our primary statement for equitable relief 
in our first cause of action cannot be basically hurt by our secondary 
statement, made in the alternative, for damages at least to the extent 
of getting back the $3,800 which we actually paid for no benefit. 


We should note in passing that a plaintiff who has alleged 
inconsistent remedies is not required to elect on which remedy it will 
proceed. R.F.C. v. Goldberg, C.C.A, Ill. 1944, 143 F.2d 752, certiorari 
denied 323 U.S. 770, 65 S.Ct. 117, 89 L.Ed, 616, rehearing denied 323 
U.S. 817, 65 S.Ct. 266, 89 L.Ed. 649. | 


"If the suit for specific performance was filed in good faith 
and the value in controversy was sufficient to support juris- 
diction, then the fact that the alternative demand for damages 
was for less than $3,000 would have made no difference." 1st 


syllabus, T.S.C. Motor Freight Lines v. Leonard Truck Lines, 
D.C. La., 4-12-45, 4 F.R.D. 366, 367. 
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Right to Damages, or Return of Money Paid, Follows Almost Automatically 
in Most Cases; if Specific Performance Cannot be Allowed. 

Summary of following case: Contract was not sufficiently certain 
to permit a decree of specific performance; but was sufficiently definite 
to constitute a valid contract for the breach of which damages may be 
recovered. Defendant's refusal to carry out the contract entitles plaintiff 
to damages, and he made a prima facie showing of the amount thereof. 
Hence it was error to dismiss the complaint. Judgment reversed and 
case remanded. Court said it would direct district judge to proceed 
with the trial on issue of damages as though defendant's motion for dis- 
missal had not been granted. Gulbenkian v. Gulbenkian (1-17-45) 147 F. 
2d 173, 177, 158 A.L.R. 990. 

"Of course, damages might be recovered in equity, as 

an alternative to specific performance. Real Estate Trust 

Co, v. Bird, 90 Md. 229, 44 A. 1048." Shipley v. Meadow- 

brook Club 126 A.2d 288, 292. 

There are many cases to the effect that a court, in accordance with 
general rules in proper situations, may, on refusing to grant specific 
performance, award, in lieu thereof, damages for breach of contract. 

We note only a few, Weisbrodt v. Norris, 332 Il. App. 279, 75 N.E. 2d 
50; Widebeck v. Sullivan, 327 Mass. 429, 99 N.E. 2d 165; Equitable Trust 
Co. v. Gallagher, 102 A.2d 538. Where there are special equities in 
plaintiff’s favor, the propriety of retaining a case to award compensation 
for expenses incurred or for moneys paid or advanced under a contract, 
has been recognized and upheld; or likewise to decree the return of 


earnest or purchase money paid. Morin v. Randall, 60 R.I. 505, 199 
A. 616; Twohy v. State Creek Min. Co. 31 Wash, 2d 664, 198 P.2d 832; 
Davis v. Falor, 346 Mo. 514, 142 S.W.2d 76, 78; Schuetz v. Niziolek 
(Fla.) 62 So. 2d 704. 


Mandamus Still Might Avail. 


If the Court should feel at some stage of this appeal that we have 
no right of appeal (perhaps for the reasons we urged in our effort to 


start mandamus proceedings, case No. 15,512) still there would be ample 
precedent for allowing us the relief we now seek. There are a number of 
Circuit Court cases where such a choice of remedies on the part of the 


court has been declared. In one the Court said: 
"* * * we feel that under the particular facts of this 
case, and the matter being only one of form, we may properly 
treat this appeal as though it were a petition for a writ of 
mandamus." Shapiro v. Bonanza Hotel Co. (12-14-50) 185 
F.2d 777, 779. 


See also: Atlantic Coast Line R. Co. v. Davis (11- 16-50, 
5th Cir.) 185 F.2d 766; and Foster-Milburn Co. v. Knight 
(5-38-50) 181 F.2d 949, 951. 


Discretion Becomes Arbitrary when Exercised for Erroneous | 


Our contention is that the District Court Judge's certifying of this 
case to the Municipal Court was a usurpation of judicial power, which 
goes much deeper than merely being an abuse of judicial discretion. 
However, if this Court should see in such action an element of judicial 
discretion, then our point is that it was a clear abuse of discretion, 
This Court has decided that a court's discretion becomes arbitrary if 


it has been exercised for an erroneous reason. A. B. Davis v. Peerless 
Ins. Co., et al. (3-21-58) 103 U.S. App. D.C. 125, 255 F. 2d 534. No 
question of equitable jurisdiction was involved in that case. There could 
not be a more erroneous reason than the one used by the District Court 


for seeking to transfer this case to the Municipal Court. 


Statements in Complaint are Taken at Face Value for Jurisdictional 
Purposes. | 


This Court goes along with a long line of decisions which, especially 
for preliminary jurisdictional purposes, accepts at face value the state- 
ments of a complaint, unless such assertions are "'so unsubstantial and 

| 
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frivolous as to afford no basis for jurisdiction." And the Court then 
gives to the assertions thus accepted their natural jurisdictional con- 
sequences. West Coast Exploration Co. v. McKay, Sec. Int. (1-26-54) 
93 App. D.C. 307, 213 F.2d 582. The line of decisions referred to is 
indicated by nine citations of cases at page 6, latter half, of our Motion,, 
for leave to file mandamus petition, filed in this Court 1-11-60, in 

No. 15,512. 


Municipal Court's Jurisdiction. 

The Municipal Court would not have jurisdiction of this case. 
This is true because of its own jurisdictional statute; by all the pertinent 
court decisions; and by the general principles underlying its jurisdiction. 
In the statute granting the Municipal Court its general jurisdiction, it is 
governed by "the claimed value” and "the debt or damages claimed.” 
'51 D.C. Code, set. 11-755(a). The very case which Judge Letts used 
in arriving at his conclusion to make the Order of which we are complain- 
ing, Friedman v. District of Columbia (11-10-59) 155 A.2d 521, in next 
to the last paragraph, to which he called special attention, uses these 
same expressions as defining the Municipal Court's jurisdiction, viz., 
“the claimed value" and "the debt or damages claimed." 


The Friedman case tries to make it clear that the Municipal 
Court's "equity power” is only "incidental and limited and is not primary 


or general." It notes that "The complaint seeks to invoke general equity 
jurisdiction"; and then a bit later says that 
"Only a court of general equity jurisdiction has power to grant 
such relief: and the Municipal Court, lacking general equity 
jurisdiction, lacked jurisdiction to entertain the complaint." 
It does seem that that case demands just the opposite conclusion from 
the one which Judge Letts derived from it, in so far as the several 
parts of it might be applied to the instant situation. 
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| 
The foregoing situation bears some resemblance — in respect 


to a court not entering a field where its jurisdiction is limited — to an 
early Illinois case, decided in 1860. The following summation of the 
case is quoted from 13 Century Digest, subject: Courts, sec, 1203: 
"A court of law can exercise an equitable jurisdiction 
over the execution of its own processes and judgments, but 
it will not exercise it where justice can only be done by a 
court of full equity powers — Watson v. Reissig, 24 Il. 
(14 Peck) 281, 76 Am. Dec. 746." ! 
The jurisdiction of the Municipal Court to entertain an action is 
| 
determined by the amount and nature of the relief "claimed in com- 
plaint"; and where the plaintiff sought an equitable remedy, ive., 
rescission of the contract, as distinguished from an action for damages 
on rescission, and for relief beyond the court's jurisdictional maximum, 
the Municipal Court lacked jurisdiction of the action. Hirshon v. Whelan 
(D.C. Mun. App., 3-1-55) 113 A.2d 484. 


It seems to be true generally that municipal courts Z without 
equitable jurisdiction, except to such extent as is expressly provided 
by statute. We have such cases pertaining to a number of cities in 
Ohio; but deem it not worthwhile to cite them here and now. There 
are many decisions to the effect that the Municipal Court of the City 
of New York has no equitable jurisdiction with respect to affording 
affirmative relief. Such equitable jurisdiction as the Municipal Court 
of the District of Columbia has is held strictly to statutory grants. It 
was only after a special enactment in 1923 that such court could enter - 
tain equitable defenses in actions at law; it not having been permitted to 
do so under a previous general enactment, which was construed to apply 
only to actions in courts which already possessed jurisdiction over 
equitable causes. | 


This Court has held that the Municipal Court for the District of 
Columbia would be without jurisdiction to try issues appropriate toa 
suit for the reformation or rescission of an instrument or for specific 
performance, unless such issues were presented by way of defense to 
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an action within the court's jurisdiction. Howenstein Realty Corp'n v. 
Richardson (1943) 77 U.S. App. D.C. 299, 135 F.2d 803. 


The principle — of a court generally having ancillary power to 
enforce its judgments when acting in a case properly within the scope 
of its jurisdiction — does not justify the assumption of equitable juris- 
diction by a court which is not endowed with it. Marcus v. Aufses, 94 
N.Y.S. 397. If a court has no jurisdiction of the principal question, it 
has none of its consequences and incidents. Gay v. Eaton, 27 La. Ann, 
166; Matter of Ferguson, 9 Johns. (N.Y.) 230. The lack of jurisdiction 
to grant the principal relief sought is not cured by jurisdiction to grant 


the incidental relief sought. Mally v. Mally, 31 Iowa 60. 


Correcting Some of Trial Court's Misapprehensions. 


1. The Court, Tr. 20, middle, (J.A. 33) makes the positive mis- 
statement, in reference to the work under the contract, that I "stated it 
could be completed for $1,250." This shows the Court's total confusion. 
I made no such statement, nor anything remotely resembling it. 


2. The Court, Tr. 22, middle, (J.A. 34) refers to the Friedman 
case, decision by Municipal Court of Appeals then under discussion, 
speaks of specific performance; and then he says: "But that holds that 
where there is a question of damages and an incidental question involv- 
ing equity powers, the Municipal Court has jurisdiction." This shows 
that the trial Court had it exactly reversed in his mind as to which is 
our primary claim; and which is our "incidental" claim. With total 
impropriety, he attempts to put us.in the same category as the Friedman 
case by saying — and obviously meaning we were comparable — that it 
had "a question of damages and an incidental question involving equity 
powers." It happens to be true that our case is exactly the reverse. 
We have primarily an equity case — specific performance — and only 
very incidentally, and perhaps not at all, a possible later question of 
damages. The grievous circumstance is that the Court insisted on 
handling this case according to such gross misconception. 
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3. The trial Court seemed to have a rather casual idea of how he 
might operate under this transfer section of the D.C. Code. It was quite 
different from the Supreme Court's idea of how a trial court should 
operate in applying identical terminology in a similar statute, as we 
have pointed out above — the Supreme Court saying that the appearance 
"to the satisfaction of said circuit court" should be a "persuasion" 
based on facts "made distinctly to appear on the record"; and that such 
record facts should "create a legal certainty of the conclusion based 
on them." 7 


The trial court, Tr. 23, middle, (J.A. 35), says: “the claimed 
damages is not the determinative thing." I replied: "What we might 
recover." But, of course, that meant what we might recover according 
to a determination properly made. The Court says we plead enough 
damages; but question is: In all probability will you get as much as 
$3,000 or more? Tr. 24, bottom, (J.A. 35, 36). The court does not 
have an unrestricted right to make a casual determination of this sort, 
in this type of case, at this stage. The court says (Tr. 27, J.A. 37) we 
have suits for $150,000 when they expect to get $2,000. These are 
obviously blown-up cases, which are the type for which sec. 11-756(a) 
of the D.C, Code was designed. | 


At Tr. 23, bottom, (J.A. 35), where I said, "I do not question that 
as being the correct law” — after the Court's remark that “tt is what 
the Court thinks; whether it can exceed $3,000 or not" — what I meant 
was that, in a proper case, and properly applied, there was law to that 
effect. What I said further, as distinguishing this case, was that "if 
we had time and might go into that, I think I could convince Your Honor 
that we might recover more than that." 


It was obvious, as a merely preliminary matter at the afternoon 
session of court (Tr. 21, J.A. 33), with other parties in another lawsuit 
standing aside and all ready to start their trial, that there was not time 
to go into this sort of a problem. This effort, to settle such an important 
point by merely casual consideration, serves to emphasize the real need 


30 


for the two absolute conditions precedent, to such a determination, which 
the D. C. transfer statute ("51 Code, sec. 11-756(a), as amended 7-26-56) 
prescribes, viz.: (1) That certification to the Municipal Court can be 
made only in an "action, other than an action for equitable relief"; and 


(2) That any deficiency in the amount, for this transfer purpose, can be 


made to "appear to the satisfaction of the court" only at a "time prior 
to trial."’ The type of showing required for such determination, properly 
viewed, is not subject to relatively hasty action. 


4. The trial Court made the statement (Tr. 24, top,,J.A. 35): 
"Well, you even indicate in your complaint that your damages are only 
speculative.” This again shows the Court's gross misconception of our 
case as a whole. We never have indicated that our damages are "only 
speculative.” At the moment, in trying to be agreeable to the Court's 
line of thought, we did not appreciate the full possible significance of 
his word "only." The chief misconception of the Court at this point 
arises, in part, from his failure to distinguish between our primary 
cause of action for specific performance and our secondary cause of 
action for damages. We ‘had made reference, in the former, to injury 
or damage, as to which we could not prove the amount "with precise 
detail,"t as one of the reasons for granting us the equitable relief of 
performance. In our second cause of action — seemingly the only one 
to which the Court was given any attention -- we had reduced our 
alternate claim to our out-of-pocket remittances, $3,800, plus any 
additional costs of perhaps getting the book printed elsewhere, with 
interest. 


There is nothing "speculative" about the damages we now are claim- 
ing in this lawsuit. We paid the defendants $3,800, the complete amount 
agreed upon, and got nothing for it; but, instead, they violated and pro- 
gressively sought to repudiate the contract. There could be nothing less 
speculative than our right to get back this amount. True, we are asking 
— in the second cause of action, the damages portion of our case — also 
for such additional costs as might now be required to print the book 
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elsewhere. That is not speculative, in any fair sense of the term, but 
is provable, if and when such proof might become necessary. Plaintiff's 
limiting, of his claimed loss or damages to this $3,800 plus additional 
costs, is shown in his Fourth Amendment to Complaint, Margin Tab 

E of Dist. Court's file, (J.A. 17, 18). It is practically certain, under 
established principles of law, that he would have been entitled to such 
damages — if and after his claim for specific performance might have 
been denied on the merits, after trial — even though he had not pleaded 
them in a specific way, as he did do, but merely had indicated that he 
was out that amount of money on the project, without having received 


any return for it. 


In our first cause of action, the one for equitable relief, there are 
what might be called background elements of speculative damages. But 
we are not claiming any amount of money for these damages. In fact we 
mention them only to show that such "damages cannot be ascertained with 
precise detail.” Complaint, original, Par. 7, (J.A.3) These would be 
damages in the nature of a sense of personal loss and disappointment 
which any man feels toward a project he has tried to get under way, has 
paid for, and then has been foiled by the other contracting parties’ per- 


versity. It is one of the proper bases for granting specific performance 
of contracts involving personal property. It is somewhat similar to the 
"unique and peculiar value" idea also referred to at the same ! Par. 7; and 
later fully elaborated and explained at Second Amendment to Complain, 
Margin Tab C of Dist. Court's file, (J.A. 18, 14) this being another one 
of the special reasons for allowing specific performance of personal 
property contracts. | 


Other expressions, descriptive of the background damages, unprov- 
able in detail, which justify awarding specific performance of a contract, 
are set forth in said Second Amendment, in what we there add as Par. 
numbered 8 (J.A. 13, 14). Some of them are: "Award of damages alone 
would not put plaintiff, the injured party, ina situation as beneficial to 
him as if the agreement were specifically performed"; "A judgment for 

| 
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damages alone would fall short of the redress which plaintiff's situation 
demands"; "that damages ascertained by legal rules would not be a just 
and reasonable substitute for the subject matter (the book) published 

and in circulation and partly in the hands of the plaintiff, who is entitled 


to its peculiar benefits"; and that plaintiff "has a special and unique 


interest in the prompt publication of this boo a 


Our second cause of action, as originally pleaded, had an element 
of speculative damages; but that since has been eliminated, as fully 
spelled out in our Fourth Amendment to Complaint, Margin Tab E of 
Dist. Court's file, (J.A. 17, 18). This was the part set forth in Par. 
numbered 2, in the Second Cause of Action in Complaint, original 
(J.A. 4). It had to do with what plaintiff believed would have been 
especially large sales by reason of the peculiar timeliness of the book . 
in view of national and international conditions, at the time defendants 
had agreed they would publish and release it (i.e., "in the fall of 1956", 
per Contract Item II(3) (J.A. 5) and up to the then present time (i.e., 
the filing of this suit Feb. 28, 1958), a period of about a year and a 
quarter. > Plaintiff considered this damage to be real; and still does; 
but now more fully realizes how extremely difficult, if not impossible, 
it would have been to prove; and that it is just one of those damages 
which “cannot be ascertained with precise detail." This is the reason 
he receded from his original claim of $50,000 damages. 


The foregoing — all of which seemed necessary to demonstrate 
that there are not now any speculative damages claimed by plaintiff 
in the case — shows how unreasonable and incorrect it is for the 
trial Court to throw up to us, at this time, the idea that such damages, 
as we are claiming alternatively in our Second Cause of Action, are 
"only speculative”; and even to use that idea in justification of trim- 
ming down our very legitimate secondary claim for return of our money 
paid, if we should not be granted our first and principal claim for specific 
performance. But to trim us down by a wholly concocted figure, not 
properly in the case, is an especially gross miscarriage of justice. 
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5. The trial Court, Tr. 27 (J.A. 37) refers to the fact that I 
mentioned the $1,265 in my opening statement. I did at Tr. 2, middle, 
(J.A. 21); and I explained, bottom Tr. 27 (J.A. 37) that I mentioned it 
"simply to discredit it.” | 


6. The Court shows (Tr. 29, 30, J.A. 39) that he was giving 
weight to defendants’ fantastic figure — of around $1,200 thrown into 
the case as an additional demand — as in the nature of a possible 
set-off against the $3,800 which we had paid. I had mentioned this 
idea, that the Court seemed to be giving some faith and credit to 
defendants’ $1,265 figure, at Tr. 27 (J.A. 37); and stated that it was 
not in the case at all. The Court indicated that, as a step toward 
minimizing our loss, we might have followed the defendants' suggestion 
(Tr. 15, J.A. 29, 30) that we might have paid this demand and thus have 
"allowed the book to be published and sold." Had we been so simple- 


minded as to have paid the first demand for extortion; there is no good 


reason to believe they would not have demanded more very soon. 


| 
Correction of Defense Counsel's Misstatements, made at the ‘Trial in 


District Court November 19, 1959. 


Some of counsel's misstatements already have been countered by 
statements of what we believe to be the correct law, hereinabove. 
Several of counsel's unfortunate statements we already have corrected 


in papers now on file and available at these places: (a) Plaintiff's 


Statement of Points and Authorities, filed Nov. 30, 1959, in District 
Court's file along with our Motion for Rehearing and to Vacate Court's 
Order of 11-19-59 — commencing at middle of page 8 of said Points 
and Authorities and going to the end of that Statement; and (b) Our 
Motion for Leave to File Petition Herewith, which we filed in Case 

No. 15,512 in this Court, Jan. 11, 1960 in an effort to obtain a writ of 
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mandamus — commencing at middle of page 7 of that Motion and going 


to the end of it. 
Respectfully submitted, 


ERRETT G. SMITH, 


1103 National Press Bldg., 
Washington.4, D.C. 


Attorney for Appellant 
April 9, 1960 
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JOINT APPENDIX 


IN THE UNITED STATES DISTRICT COURT | 
FOR THE DISTRICT OF COLUMBIA 


RALPH W. NELSON, 
Plaintiff, | 
Vv. : Civil Action No. 515-58 


PUBLIC AFFAIRS ASSOCIATES, : | 
INCORPORATED, et al, : | 


Defendants. 


[ Filed February 28, 1958] 
COMFLAINT 


(To effect performance of contract; and 
for damages by reason of non-performance. ) 


First Cause of Action: 

(a) Jurisdiction is founded on diversity of citizenship and 
amount. Plaintiff is a citizen of the State of Florida and defendant cor- 
poration is incorporated under the laws of the State of Delaware; and 
is doing business in Washington, D. C., both under its own name and 
under the name: Public Affairs Press, Morris B. Schnapper being 
respectively Resident Agent and Executive Director of such agencies; 
and Morris B. Schnapper, individually is a citizen of the United States 
but not of Florida, and he may be found in the District of Columbia at 
419 New Jersey Ave., S. E. The matter in controversy exceeds, 
exclusive of interest and costs, the sum of three thousand dollars. 

(b) Jurisdiction is founded on the existence of a question 
arising under particular statutes, to wit., Sec. 28-1506 of the District 
of Columbia Code of 1940, and correlative sections and provisions. 

2. On or about July 12, 1956, plaintiff and defendants, in the 
names of Public Affairs Press and Morris B. Schnapper, entered into 


an agreement in writing a copy of which is hereto annexed as Exhibit A, 
and made a part of this Complaint. 
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3. In accord with the provisions of said agreement, plaintiff, 
the author, underwrote the costs of publication by defendants of a book 
which he had written, to be entitled: Free Minds--A Venture in the 
Philosophy of Democracy; furnished defendants the manuscript thereof; 
and paid them the following sums on or about the dates stated: 

July 12, 1956 $ 800.00 
Sept. or Oct. , 1956 800.00 
October 14, 1957 1,100.00 
January 14, 1958 1,100.00 
Total $3,800.00 
Plaintiff, in all respects, has completely carried out his portion of the 
contract. 

4. The defendants, by the terms of aforesaid agreement, were 
obligated to include the publication of said book in their summer pro- 
duction schedule for release in the fall of 1956; but failed and neglected 
to do so by reason of their grossly unreasonable acts and attitude; and 
have continued to fail and neglect, for like reasons, to complete the 
publication of said book clear up to the present time. Some of the 
grossly unreasonable acts consisted of: (a) defendants' failure to dis- 
cover and remove a defective letter "e"' in approximately 126 lines 
in about the first 13 galleys of proof; (b) defendants, in their type- 
setting, having erroneously divided words--not between syllables--at 
the ends of lines and then, in order to attempt to cover up such errors 
rather than correct them, having erased, from the galley proofs on the 
way to the printers, plaintiff's corrections of the errors in ten ora 
dozen instances, thus resulting in these errors being returned to plain- 
tiff in the page proofs, and producing, up to that stage, errors in 
syllabication contrary to several authoritative dictionaries; and 


(c) defendants, in several instances, having insisted upon changing 


the wording of plaintiff's manuscript in ways which he definitely did 
not approve, and as to which he strenuously resisted defendants’. high- 
handed efforts to force him to accept such changes. 

5. Defendants, by their letter of February 1C, 1958 to plaintiff, 
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have demanded of him additional sums of money (to those due them un- 
der the contract, all of which plaintiff has paid as aforesaid in the total 
amount of $3,800.00) on their fantastic claims of alleged "extras", one 
of which was for so-called "rising costs since production began"; and 
strongly indicated that future progress toward publication of the book 
would be held up by them until such suggested additional sums should 
be paid by plaintiff. Any additional demands upon plaintiff of the type 
stated or of any other type are not due, are wholly unreasonable, 
unfair, and in violation of plaintiff's rights to an early, complete, and 
workmanlike publication of his book under aforesaid contract. 

6. Plaintiff, through his attorney, by letter of February 27, 
1958 (registered, return receipt requested) which was promptly re- 
ceived by defendants, has demanded that, within one week from the date 
of said letter, they advise said attorney of their willingness to proceed 
with performance of aforesaid contract, "without further payment by 
Mr. Nelson", or suit would be brought against them promptly after the 
expiration of said one week. Defendants have not given plaintiff nor his 
attorney any indication of their willingness to proceed with the contract 
as demanded; but they have refused and continue to refuse, without just 
or lawful reason or excuse, to carry out the terms of said contract. 

7. Plaintiff, in the premises aforesaid, has no adequate rem- 
edy at law because the total amount of his damages cannot be ascer- 
tained with precise detail; and also because of the unique and peculiar 
value of the subject matter of the aforesaid contract and of this suit. 
Hence, an-allowance of damages at law would not afford plaintiff a 
plain, adequate, and complete remedy for the wrongs done to him by 
defendants as aforesaid. 

Wherefore, plaintiff demands judgment that defendants be re- 
quired specifically to perform said agreement and complete, without 
delay, the publication of said book; and that he have such further relief 
as may be equitable, with costs; and requests that process issue. 


Second Cause of Action: 


1. Plaintiff repeats and alleges again here all parts and 
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4 
statements of paragraphs 1 to 7 inclusive, above, just as though re- 
peated in full here; and further alleges-- 

2. That plaintiff has sufferedverysevere damages by reason of 
defendants' acts and refusals to act as aforesaid, without just or lawful 
reason or excuse, toward carrying out the terms of said contract and 
promptly publishing said book. That said damages to plaintiff, by 
reason of defendants’ wrongful violation of the contract, have been es- 


pecially large because of the peculiar timeliness of the book and its 


contents to our national and to international conditions, and to wide 
public interest in'them, from the fall of 1956 to the present time, which 
likely would have’ produced large sales of the book and therefore have 
yielded substantial and unusually great rewards financially to him as 
well as to defendants. Plaintiff, accordingly, alleges his damages 
caused by defendants' wrongful acts and failures and refusals to act as 
aforesaid, to be in the sum of $50,000.00. 

Wherefore, plaintiff demands (1) judgment against defendants in 
the sum of $50,000.00; (2) that, if specific performance is not granted, 
plaintiff have judgment against defendants in the sum of $53,800.00; 
and (3) that plaintiff have such further relief as may be just, with costs; 
and requests that process issue. 

Dated this 28th day of February, 1958. 


/s/ Ralph W. Nelson, Plaintiff, 
Penney Farms, Florida 


/s/ Errett G. Smith 


Attorney for Plaintiff 
weer 


EXHIBIT A 


CONTRACT BETWEEN PUBLIC AFFAIRS PRESS 
AND RALFH WALDO NELSON 


I 
Mr. Ralph Waldo Nelson (hereinafter referred toias the Author) 
herewith declares and agrees as follows: 


| 
(1) That he does hereby grant and assign to Public Affairs Press 
(hereinafter referred to as the Publisher) the exclusive right to publish 
and copyright a manuscript tentatively entitled "Freedom of the Mind" 
(hereinafter referred to as the Work); | 
(2) That the present manuscript by the Author is the final ver- 
sion of the Work; 
(3) That the Work does not contain any matter which infringes 
any proprietary or other right, or which is libelous or otherwise un- 
lawful; | 
(4) That he will underwrite $3800 of the publishing cost, subject 
to reimbursement as stipulated in Clause 6 of Part II, through the fol- 
lowing payments: $800 when this contract has been approved; $800 on 
or by August 1, 1956; $1,100 when he receives the galley proofs; and 
$1,100 when the printing of the Work is undertaken; | 
(5) That he will read, correct, and return the galley and page 
proofs of the Work within two weeks after such proofs are received by 
him. | 
I 


In consideration of the foregoing agreement by the Author, the 


Publisher agrees as follows: 
(1) That it will print not less than 2,500 copies of the Work; 
(2) That it will issue such printings of the Work as eales 


demand require; 

(3) That it will include the Work in its summer production 
schedule for release in the fall of 1956; | 

(4) That it will promote the sale of the Work to bookstores, 
to libraries, and to the public; | 

(5) That it will furnish to the Author, at no extra cost, 30 
copies of the Work in published form and will make additional copies 
available to him at 50% off the retail price; 

(6) That it will pay to the Author 50% of the gross income de- 
rived from the sale of the Work over and above the first 800 copies sold 


until such time as he has been paid $3800 under the terms of this contract; 
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(7) That it will pay to the Author a royalty of 25% of gross in- 
come derived by the Publisher from all sales after the provisions of 
the previous clause have been fulfilled; 

(8) That it will pay to the Author 50% of any profits derived 
from the sale of foreign rights, book club rights, or other subsidiary 
rights; 

(9) That it will deliver to the Author during May and November 
of each year a statement of the number of copies of the Work sold dur- 
ing the six months preceding the 31st day of December and the 30th day 
of June respectively, and will make simultaneously such payments as 
will be due the Author. 

im 

It is mutually understood and agreed between the Author and 
the Publisher: 

(1) That the manuscript of the Work contains approximately 
100,000 words; 

(2) That the retail price of the Work will be not more than 
$3.75; 

(3) That the income derived from the sale of the first 800 copies 
of the Work is tobe retained by the Publisher in consideration of its 
services and expenses in this connection; 


(4) That the Publisher does not assume any responsibility for 


delays due to shortage of materials, labor difficulties, fire or water 
damage, or any other causes beyond its control; 

(5) That if less than 2,000 copies of the Work have been sold as 
of June 1, 1958, the obligations of both parties under the terms of this 
contract will cease except that the Publisher will continue to market the 
Work as long as any stock remains; 

(6) That the terms of this contract are binding if approved by 
both parties on or by July 3, 1956: 


/s/ Ralph Waldo Nelson /s/ Roy R. Torcaso 
Penney Farms, Florida For Public Affairs Press 


20K 
June 29, 1956 July 12, 1956 
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SUPPLEMENTARY UNDERSTANDING 
It is hereby agreed, as of the signature dates hereof, by and 
between Public Affairs Press and Ralph Waldo Nelson, parties toa 
publishing contract dated June 29, 1956 and July 12, 1956 (this agree- 
ment to be attached to and become a part of said contract), ‘that Sec- 
tion (5) of Part III of the contract is hereby abrogated and replaced by 
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the following: | 

"That if less than 2,000 copies of the Work have been sold as of 
June 30, 1959, the obligations of both parties under the terms of this 
contract will cease except that the Publisher will continue to market the 
Work as long as any stock remains, and that the division of the returns 
from such sales shall continue to be according to the terms specified 
in Part II preceding." | 

It is further agreed that the Publisher, upon such termination of 
the contract, will assign and transfer to the Author the copyright on 
this Work, with all the rights pertaining thereto, without charge or ex- 
pense to said Author. | 

Receipt, from Errett G. Smith, Attorney, is hereby acknowl- 
edged of check of Ralph W. Nelson, dated Jan. 9, 1958 for $1,100, 
written to Public Affairs Press, this being the final installment under 
the contract, and receipt of the check being in behalf of said Public 
Affairs Press and of Morris B. Schnapper, Executive Director. 
Dated January 18, 1958 Dated January 14, 1958. 
/s/ Ralph W. Nelson Public Affairs Press, Publisher, 


SESE By /s/ M. B. Schnapper 
Executive Director §*** 
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| Filed March 6, 1958] 
AMENDMENTS TO COMPLAINT 
(which was filed February 28, 1958) 
Plaintiff, under Federal Civil Rule 15, and before a responsive 
pleading has been served, hereby makes the following amendments and 
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8 
corrections, in the interest of presenting a clearer understanding of 
his case: 

1. Correct the date, shown at page 3, paragraph 6, line 1, near 
endto read: February 17, 1958, this being the true date of the regis- 
tered letter there referred to; being the date it was mailed; and it having 
peen received by defendant February 18, 1958. (Date shown in original 
complaint, as February 27th, was merely a typographical error.) 


2. The item recounted (near top of page 2 of Complaint) as a 


sum paid on or about July 12, 1956 in the amount of $800.00 really was 
paid in two portions of $400.00 each, by bank checks dated July 10, 
1956 and July 16, 1956 both of which checks, after receipt and endorse- 
ment by defendants, were paid, by the bank on which drawn, in July, 
1956. 

3. The tentative title of the book, mentioned in the contract as 
"Freedom ofthe Mind", was changed to the present title: "Free Minds-- 
a Venture in the Philosophy of Democracy"; but the manuscript was 
the same. 

4. Differences which previously had existed between the parties 
hereto, in relation to the performance of the contract, were resolved-- 
in order to effect early publication of the book--by each of the last two 
payments (the $1,100.00 Oct. 14, 1957 and the $1 ,00.00 Jan. 14, 1958); 
and the parties then agreed to proceed without delay toward completion 
of their publication agreement. This was acknowledged especially by 
their Supplementary Understanding of January 14 (18), 1958 (attached 
by copy to Complaint following the original contract) whereby defendants 
accepted the $1,100.00 payment of that date as "the final installment 
under the contract" and represented that the printing of the book was 
well under way, and that it would proceed promptly to completion. 
However, in less than one month after receiving this final payment, 
defendants made the wholly unjustified and unlawful demands recounted 
in paragraph 5 of plaintiff's Complaint, and have declined at this time 
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to go forward with completing the work of publishing the book. 
Dated this 4th day of March, 1958. 


/s/ Errett G. Smith 


Attorney for Plaintiff. 
ok 


[ Certificate of Service] 


| Filed March 26, 1958] 
ANSWER TO BILL OF COMFLAINT 
As to the first cause of action: 
First Defense 
The Complaint failsto state a cause of action on which relief 
may be granted. 
Second Defense 
1. The defendants admit that the plaintiff is a citizen of the 
State of Florida, and that the defendant, Public Affairs peapeutes 
Inc., is a Delaware corporation. The defendants further admit that 
Morris B. Schnapper is a citizen of the United States and not a citizen 
of Florida, but deny that the matter in controversy exceeds the sum of 
Three Thousand Dollars ($3,000). 
The defendants deny the allegations of Paragraph 2. 
The defendants deny the allegations of Paragraph 3. 
The defendants deny the allegations of Paragraph 4. 
The defendants deny the allegations of Paragraph 5. 

. The defendants admit that the plaintiff, through his attorney , 
wrote a letter, dated February 27, 1958. The defendants deny the re- 
maining allegations of Paragraph 6. ! 

7. The defendants deny that the plaintiff has no adequate remedy 
at law. 


WHEREFORE, the defendants pray that this Court may dismiss 
the Bill of Complaint with its proper costs. | 
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As to the Second Cause of Action: 
First Defense 
The Bill of Complaint in its second cause of action fails to state - 
a claim upon which relief may be granted. 


Second Defense 


1. Defendants repeat their answers to Paragraphs 1 through 
7 of the first cause of action, justasthough repeated in full here. 

2. Defendants deny the allegations of Paragraph 2 of the second 
cause of action. 

WHEREFORE, the defendants pray this Honorable Court that the 
Bill of Complaint 'in the second cause of action may be dismissed. 


/s/ Stanley B. Frosh 


Attorney for Defendants 
KK 


COUNTERCLAIM 
(For Breach of Contract) 

1. The Counterclaim Plaintiffs are corporations or individuals 
doing business in the District of Columbia and elsewhere. The defend- 
ant is a resident of the State of Florida. The amount claimed in the 
Counterclaim exceeds, exclusive of costs, the sum of Three Thousand 
Dollars ($3,000). 

2. On or about June 29, 1956, the Counterclaim Defendant 
executed an agreement by the terms of which the Counterclaim Plain- 
tiff, Public Affairs Press, was to publish a manuscript tentatively 
titled, "Freedom of the Mind", which manuscript was prepared by the 
Counterclaim Defendant. The agreement hereinabove referred to has 
been attached to the original Bill of Complaint as an exhibit thereto. 

3. Despite the agreement contained in the aforemention con- 
tract, the Counterclaim Defendant breached his agreement by insisting 
that the Counterclaim Plaintiff act as a printer rather than as a pub- 
lisher. 

4. By reason of the Counterclaim Defendant's failure and 
refusal to allow the Counterclaim Plaintiff to carry on its function as 
a publisher, substantial additional time and expense have been 
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incurred by the Counterclaim Plaintiffs in connection with the publi- 
cation of this work. | 

5. The additional expense incurred by the Counterclaim Plain- 
tiffs, by virtue of the actions of the Counterclaim Defendant , as afore- 
said, was substantial, and the Counterclaim Plaintiffs have further 
been deprived of the receipts which would have been made had the 
Counterclaim Defendant abided by the terms of the contract, The 
Counterclaim Plaintiffs allege that the delays in publication and the 
additional expenses were due solely and exclusively to the actions of 
the Counterclaim Defendant in refusing to abide by the terms of the 
Agreement as aforesaid. | 

WHEREFORE, the premises considered, the Counterclaim 
Plaintiffs demand of the Counterclaim Defendant, the sum of Ten 
Thousand Dollars ($10,000) in addition to the costs of this action. 


/s/ Stanley B. Frosh | 
Attorney for Counterclaim Plaintiffs 
2K 2K 


[ Certificate of Service] 


[ Filed April 2, 1958] 


PLAINTIFF'S REPLY 
(To Defendants' Answer and Counterclaim.) 
Replying to defendants' "Answer to Bill of Complaint", plaintiff 
states: | 
1. Such "Answer", filed by defendants March 26, 1958, does 
not really answer plaintiff's case and pleadings, one reason being that 
it takes no account of the Amendments to Complaint filed by plaintiff 
March 6, 1958, upon due and proper notice to defendants. — 
In reply to defendants' Counterclaim, plaintiff (the counter- 


claim defendant): | 

1. Admits firsttwo sentences in counterclaim plaintiffs’ first 
paragraph; but denies that the matter in controversy in said Counter- 
claim, if any, exceeds the sum of $3,000.00. 
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2. Admits paragraph 2 of said Counterclaim; but states that 
said agreement or contract included counterclaim plaintiffs’ agreement 
that they would "print not less than 2,500 copies of the Work." 

3. Denies that counterclaim defendant breached the agreement 
in the respect stated in paragraph 3, or in any other respect. 

4. Denies that counterclaim defendant failed or refused to allow 
counterclaim plaintiffs to do anything which they should have done pur- 
suant to the contract, and denies that there was any improper action or 


neglect on his part which caused counterclaim plaintiffs to incur; addi- 


tional time and expense in connection with publication of the work. 

5. Denies that counterclaim plaintiffs, in their paragraphs 3 
and 4 (or in any other part of their "Counterclaim"), have made any 
intelligible allegations of fault or wrongdoing by counterclaim defendant; 
and alleges that it is impossible to determine what they mean, if any- 
thing, by indicating that he had insisted "that the Counterclaim Plaintiff 
act as a printer rather than as a publisher"; and that he failed and re- 
fused "to allow the Counterclaim Plaintiff to carry on its function as a 
publisher”. Accordingly, counterclaim defendant demands either 
(a) that counterclaim plaintiffs be required promptly to set forth in a 
pleading by what specific acts or defaults on counterclaim defendant's 
part it is claimed that he caused them inconvenience or delay or damage; 
or else (b) that their Counterclaim be dismissed and stricken out, with 
costs. 

6. Counterclaim defendant denies each and every allegation and 
innuendo in paragraph 5 of the "Counterclaim". 

Wherefore, counterclaim defendant respectfully prays that the 
"Counterclaim" be dismissed, with costs. 

Dated this Ist day of April, 1958. 


/s/ Errett G. Smith, Attorney for 
Plaintiff and Counterclaim 
Defendant, RK 


[ Certificate of Service] 


[ Filed May 29, 1958] 13 
PLAINTIFF'S MOTION FOR LEAVE FURTHER TO 
AMEND COMPLAINT 


* * * 


| 


| 
SECOND AMENDMENT TO COMPLAINT | 
8. The legal remedy of damages alone is inadequate, insuffi- 


cient to do complete justice; plaintiff's injury from defendants’ failure 
to perform the contract is peculiar in its nature; without a decree for 
specific performance in equity, no other adequate remedy is afforded 
at law. Award of damages alone would not put plaintiff, the injured 
party, in a situation as beneficial to him as if the agreement were 
specifically enforced. A judgment for damages alone would fall short 
of the redress which plaintiff's situation demands. The subject mat- 
ter of the contract is of such a special nature, of such unique and pecu- 
liar value, and especially so to plaintiff, personally, that damages 
ascertained by legal rules would not be a just and reasonable substitute 
for the subject matter (the book) published and in circulation and partly 
in the hands of the plaintiff, who is entitled to its peculiar benefits. 

The foregoing allegations are true by reason of these circum- 
stances: 

The plaintiff has devoted his whole adult life to the study and 
teaching of philosophy. He is seventy years of age. He spent twenty- 
five years as head of the department of Philosophy and the Philosophy 
of Religion at a midwestern university, retiring in 1953. He is an 
ordained minister, having preached throughout a total period of forty- 
eight years, and frequently during all of his teaching carrer. He has 
had, at all times, an abiding and keen interest in a wide educational 
field. Plaintiff has been a member of the American Philosophical 
Association since 1925. In 1931 he was awarded the degree, Doctor of 
Philosophy, by the University of Chicago. While yet teaching, he pub- 
lished two books dealing with the ethical applications of philosophy; 
also a dozen or more articles in scholarly journals. | 

Plaintiff views the present book in process of publication, the 
subject matter of this lawsuit, entitled: 'Free Minds--A Venture in the 


| 
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Philosophy of Democracy", as a sort of capstone to his career. He 
has set forth therein, in non-technical language, a new and challenging 
philosophical! point of view which he feels should have broad dissemi- 
nation and will appeal to thoughtful members of the general public, as 
well as to those who are professionally interested in the subject of 
philosophy. He considers this new, planned book to have a worthwhile 
message of importance to all persons interested in national and inter- 
national affairs in today's confused world. Accordingly, plaintiff has 
a special and unique interest in the prompt publication of this book 
which he has written by great diligence and with a substantial amount 
of careful research. And he alleges that his loss, by non-publication 
of the book and by delay in its publication, therefore, cannot be ade- 
quately compensated by an award of mere monetary damages. 


Dated this 2ist day 
of May, 1958. /s/ Errett G. Smith 
Attorney for Plaintiff. 


| Certificate of Service] 

Defendants hereby consent, this 29th day of May, 1958, to the 
foregoing Motion and to the amending of Plaintiff's Complaint as therein 
set forth. 


/s/ S. B. Frosh 
Attorney for Defendants. 


| Filed June 13, 1958] 
AMENDED ANSWER TO BILL OF COMPLAINT 
The defendants for an Answer to the First and Second Amended 
Bills of Complaint state as follows: 
As to the first cause of action: 
First Defense 
The Amended Complaints fail to state a cause of action on which 
relief may be granted. 
Second Defense 


The defendants incorporate herein their Answers to the original 


| 
15 | 
Bill of Complaint as though specifically set forth herein. | 
8. The defendants deny all of the supplemental allegations to 
the Bill of Complaint contained in the amendments to the Bill of Com- 
plaint as well as the second amendment to the Complaint in paragraph 
8 thereof. | 
WHEREFORE, the defendants pray that this Court may dismiss 
the Bill of Complaint and its amendments with their proper costs. 
As to the second cause of action: | 
First Defense | 
The Bill of Complaint and the amendments thereto in the second 
cause of action fail to state a claim upon which relief may be granted. 
Second Defense 
The defendants incorporate herein their Answers to the original 


Bill of Complaint as though specifically set forth herein. 
WHEREFORE, the defendants pray this Honorable Court that 
the Bill of Complaint and its amendments in the second cause of action 


may be dismissed. | 
/s/ Stanley B. Frosh | 


Attorney for Defendants 
eR 


COUNTERCLAIM 


| 
The Counterclaim Plaintiffs assert the Counterclaim for Breach 


of Contract as set forth in the Answer and Counterclaim to the original 
Bill of Complaint, as though specifically set forth in this Amended 
Answer and Counterclaim. 


/s/ Stanley B. Frosh 


! 
Attorney for Counterclaim Plaintiffs 
eK 


[ Certificate of Service] 
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| Filed September 4, 1958] 


PLAINTIFF'S MOTION FOR LEAVE AGAIN TO 
AMEND COMPLAINT 


* at * 
THIRD AMENDMENT TO COMFLAINT 

1. Add to'the title of this case the words shown as underscored 
above.” 

2. Add, at end of first paragraph of original Complaint, the 
following: Morris B. Schnapper is sued herein individually, as Execu- 
tive Director of Public Affairs Press, and in his individual capacity, 
doing business as’, and in the name of, Public Affairs Press, which he 
has been doing at/all times and places herein mentioned. 

3. Revise paragraph 2 of original Complaint, bottom of page 1, 
to read as follows: 

2.\ On or about July 12, 1956, plaintiff and defendants, 
in the names of Public Affairs Press and Roy R. Torcaso, acting both 
for the corporation, Public Affairs Associates, Inc. , and for Morris 
B. Schnapper, individually, entered into an agreement in writing a copy 
of which is hereto annexed as Exhibit A, and made a part of this Com- 
plaint. 

4. Adda digit, 1, after the comma in the figure incorrectly 
written as "$1 ,00.00" in second line of page 2 of Amendments to Com- 
plaint, filed March 6, 1958 (such Amendments having been made under 
Rule 15, before 2 responsive pleading had been served). This is 
merely to correct a typographical error and would make the parentheti- 
cal expression, in said line 2 of page 2, correctly read: (the $1,100.00 
Oct. 14, 1957 and the $1,100.00 Jan. 14, 1958). 

Dated this 3rd day of September, 1958. 


/s/ Errett G. Smith 
Attorney for Plaintiff 


[ Certificate of Service] 
Defendants hereby consent, this 3rd day of Sept. , 1958 to the foregoing 
Motion and to the amending of Plaintiff's Complaint as therein set forth. 

/s/ 8. B. Frosh, Attorney for Defendants. 


* [Morris B. Schnapper, individually, and doing business as Public Affairs Press at] 
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| Filed October 21, 1958] 


PLAINTIFF'S MOTION FOR LEAVE FURTHER T 
AMEND COMFLAINT 


* * * 
FOURTH AMENDMENT TO COMFLAINT 
Second Cause of Action (Rewritten): 
1. Plaintiff repeats and alleges again here all parts and state- 
ments of paragraphs 1 to 8 inclusive (No. 8 being set out in Second 


Amendment to Complaint), above and foregoing, just as thowgh repeated 
in full here; and further alleges-- | 
2. That plaintiff has suffered severe damages by meen of de- 
fendants' acts and refusals to act as aforesaid, without just or lawful 
reason or excuse, toward carrying out the terms of said contract and 
promptly publishing said book. Plaintiff, accordingly, alleges his 
damages, caused by defendants’ wrongful acts and failures and refusals 
to act as aforesaid, to be in the sum of $3,800.00; plus any additional 
costs which might be entailed in obtaining present publication of the 
book by some other publisher; together with interest. 
Wherefore, plaintiff demands (1) judgment against defendants 
in the sum of $3,800.00 plus additional costs of publication, if any, 


and interest; (2) that, if specific performance is not granted, plaintiff 
have judgment against defendants in the sum of $3,800.00 plus additional 
costs of publication, if any, and interest; and (3) that SEN have 
such further reflief as may be just, with costs. 
In summary the changes made in the foregoing rewrite are: 
1. Reference included to paragraph 8 in first paragraph of 
Second Cause of Action. | 
2. Strike out word "very" in first line of second paragraph 
of Second Cause of Action (bottom of p. 3 of Complaint). | 


3. Strike out sentence, on p. 4 of Complaint in middle of para- 
graph, beginning ''That said damages" and ending "to him as well as to 
defendants." 


4. Strike out figure $50,000.00 at end of the paragraph and 
| 
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replace it thus: $3,800.00; plus any additional costs which might be 
entailed in obtaining present publication of the book by some other pub- 
lisher; together with interest."' and 

5. Strike out the larger figures ($50,000.00 and $53, 800. 00) 
in the prayer, paragraph commencing: "Wherefore", and substitute 
in each case this expression: "$3,800.00 plus additional costs of 
publication, if any, and interest". 
Dated this 20th day of October, 1958. 


/s/ Errett G. Smith 
Attorney for Plaintiff 


[ Certificate of Service] 

Defendants hereby consent, this 21 day of October, 1958 to the 
foregoing Motion and to the amending of Plaintiff's Complaint as therein 
set forth. 


/s/Stanley B. Frosh, 
Attorney for Defendants. 


| Filed April 16, 1959] 


PRETRIAL PROCEEDINGS 
STATEMENT OF NATURE OF CASE 


The P claims that there was an agreement in writing dated 
July 12, 1956 under the terms of which the D were to publish a book 
of which P was the author and that there was delivered to Ds as part of 
such contract the typewritten manuscript of the book in question, finally 
titled "Free Minds - a Venture in the Philosophy of Democracy." 

Under the terms of this arrangement the P agreed to pay Ds at 
different times $3800. to underwrite certain of the publishing costs, the 
last payment of which was $1100. on Jan. 14, 1958. 

Subsequently , there was a so-called supplementary understand- 
ing in writing which was to be attached and made part of the original 
contract which was to the effect that if less than a certain number of 
copies of the work had been sold, the publisher would continue to 
market the work'as long as any books remained and then there was a 


19 

provision for a division on the returns of the sales. | 

The P further contends that the $1100. referred to above was 
the final payment under the terms of the contract. He further contends 
that the book was never published and that the Ds asked for additional 
funds totaling $1265 and that the publishing was being held up pending 
the payment of this amount. This according to Ds letter so he states 
on Feb. 10, 1958. The upshot of the whole business is the book was 
never published, and as a consequence the relief actually he is seeking 
is 1, that D complete their bargain and publish the book, or 2, if they 
do not do this that they bear the reasonable costs of the book publication 
by another publisher. The Ds pretrial statement is succinct and to the 
point and needs no elaboration except that if specific performance is 
the main thrust of the Ps claim that there is an adequate remedy at 
law. | 

The usual stipulations subject to the usual objections, and all 
correspondence and related data purporting to show the relationship 


between the parties at the critical time with which we are concerned 


may be proffered without formal proof. 


| 
/s/ Matthew F. McGuire 
Pretrial Justice 


Dated April 16, 1959 


Remarks of Pretrial Justice for 
consideration of Trial Justice: 


Attorneys authorized to act: 
Errett G. Smith, for Plaintiff 
S. B. Frosh, for Defendant 
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| Filed February 29, 1960] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D. C., 
Thursday, November 19, 1959 

The above-entitled cause came on for hearing before the 
HONORABLE F. DICKINSON LETTS, United States District Judge, at 
10:00 a.m. 

* * * * 

THE CLERK: Nelson versus Public Affairs Associates, et al. 

MR. SMITH: Ready for the plaintiff, Your Honor. 

MR. FROSH: Ready for the defendant. 

THE COURT: Mr. Smith, you may proceed. 

MR. SMITH: If it please the Court, this is a case wherein the 
plaintiff Ralph W. Nelson is asking for specific performance of a con- 
tract, and as a preliminary statement, a brief outline of the plaintiff's 
case, I might say the plaintiff claims the right to have a specific per- 
formance of a written contract with the defendants which was made about 
the end of June 1956. Defendants thereby agreed to publish a book from 
manuscript furnished by plaintiff. The publisher agreed to, quote, "in- 
clude the Work in its summer production schedule for release in the fall 
of 1956" end of quote. 

That is the contract Section II, subparagraph (3). 

Plaintiff had read proofs as agreed and had returned correction- 
marked proofs promptly to the defendant. There had been controversy 


over printer's errors and changes made by defendant Schnapper. But 


later those points all had been settled and the noted corrections made 
in proofs by Schnapper to Nelson and Schnapper had agreed to correct 
further errors which might be found. 

Nelson paid the defendants in full, per the contract, $3,800, he 
having underwritten that much of the publishing costs of the book. The 
last payment, that is the fourth that plaintiff made on such account, 
was made January 14, 1958, in the amount of $1,100, upon Schnapper's 
assurance both written and verbal to plaintiff and his attorney, that is 
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to myself, that the printing of the work, the book, had been undertaken. 
The word "undertaken" was used in the contract in that sense. 

Less than one month thereafter, namely, on February 10, 1958, 
defendant Schnapper wrote plaintiff Nelson suggesting an additional 
payment by Nelson to him of $1,265 before he would go ane with 
performing the contract. | 

The plaintiff, after making demand on defendant to complete the 
contract and receiving his refusal, brought this suit against! defendants 
February 28, 1958. Plaintiff is entitled to have this contract specific 
ally performed, among others, because of the following facts, these 
being some of the reasons why he has no adequate remedy at law. 

Now, just briefly stated, our breakdown of our reasons in very 
short statement why we are entitled to specific a on this, 

a contract involving personal property, is: | 

(a) That the contract was completed by Nelson and almost com- 
pleted by Schnapper. ! 

(b) Contracts for sale and delivery of articles unobtainable 

elsewhere except at considerable expense, trouble or loss which 
cannot be estimated in advance will be specifically enforced. 

(c) Contracts relating to chattels which have a unique and pecu- 
liar value may be specifically enforced, and that is referred to some- 
times as special and peculiar nature and value of the subject matter of 
the contract. | 

(d) Courts will as far as possible place the parties in a situa- 
tion they would have been in if the contract had been performed according 
to its terms. | 

(e) Adoption of the Uniform Sales Act, that is in the District of 
Columbia--that is the '51 Code, Section 28-1506--which authorizes 
specific performance in the discretion of the Court, exemplifies a 
tendency to liberalize the requirements for specific performance of 
contracts to sell or transfer personal property. 

And (f): This is similar to the first one up here. — one 


party has wholly performed his part and the other has not performed, 
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and the nonperformance would amount to a fraud on the party who has 
fully performed. We have a case saying that in just a few more words 
than that, which I will not read at this time. The case is Hackbarth 
vy. Hackbarth, decided in 1946. Appears in 22 N.W.2d184. Itisa 
Nebraska case: 146 Neb. 919. 

(g) Money value of property recoverable as damages would not 

enable the party to purchase in the market property of like 
kind or quality. Defendants themselves in their letter refusing to go 
forward virtually, you might say, accept that principle. They say 
costs have gone up. 

Now our next item, (h): After referring to the point that a court 
of equity may determine for itself the adequacy of the legal remedy the 
rule continues, and this is quoted from Corpus Juris Secundum, just a 
few words: Where there is a doubt as to its adequacy such a doubt 
should be resolved in favor of its equitable jurisdiction. 

(i) The mere existence of remedy at law is not sufficient to de- 
feat a specific performance. The remedy at law must be as certain, 
plain, complete, adequate and as practical and efficient to the ends of 


justice and to prompt administration as is his remedy in equity. Have 


numerous cases to that effect. 
(j) Where the legal remedy of damages is inadequate or is in- 

. sufficient to do complete justice between the parties it will be no bar to 
the granting of relief by specific performance, or, aS otherwise stated, 
where the injury from the failure to perform the contract is peculiar 
in its nature and damages cannot be estimated with any degree of cer- 
tainty and no other adequate remedy is afforded at law the specific per- 
formance will be granted. 

(k) This! is the last one of these items and special reasons. 

Specific performance may be granted on the ground that it fur- 
nishes the most convenient remedy. 

Now, as to this matter of special and peculiar interest to the 
plaintiff, we are basing that in part on this proposition: Damages to 
the plaintiff Nelson by reason of the defendant Schnapper's breach of 
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the contract, and his unjustified delay in printing and issuing the book, 
are difficult to estimate and establish in that it would be impossible to 
show with any assurance of accuracy how much the book sale might 
have been retarded by reason of its being published later, perhaps 
three and a half years or even any substantial amount later, Thus, 
(a) in losing some of its timeliness or freshness, and (b), | resulting 
in its coming out at a less auspicious time for generating large sales, 
in view of the particular subject matter of the book, including its ref- 
erences to modern national and international affairs; and further , more 
particularly, showing its peculiar relation to the plaintiff, it is this: 
Defendants' delaying tactics resulted in there being less time in the 
future for the author, a man seventy years old at the beginning of this 
lawsuit, to enjoy the fruits of his labor in writing the book and to de- 
rive personal satisfaction therefrom such as recognition among his 
colleagues, former students and all others who would read and appreci- 
ate the book, also delaying its appeal to those who would derive benefit 
from the book, thus unduly postponing and shortening the satisfying of 

some of the author's lifelong ambitions and hopes as an educator, 
a teacher of philosophy, and a clergyman, for improving and uplifting 
methods of thinking by some of the public. ! 


That is just simply a statement of the principle of pretium 


affectionis, which is sometimes called sentimental value, which this 
contract and this proposition has for the plaintiff. ! 

Now the principal subdivisions of our case are: 

Number one, that the plaintiff is entitled to equitable relief by 
the Court's decree for specific performance on account of the contract 
being nearly completed and so forth, as I read a bit ago. 

And, two, the defendants must abide by their agreement. They 


are not justified by reason of any acts of the other party in refusing to 
perform the contract. 


And three: This has to do with supplemental--under supple- 


mentary understanding which defendant signed on January 14, 1958, when 
he was making the last payment, fourth payment. Defendants waived 
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any rights which'they might have had to defend on the alleged previous 
defaults of the plaintiff by joining in the supplementary understanding 
of January 14, 1958, and at the same time receiving the final, that is, 


the fourth payment, $1,100, thus re-executing the contract with the 


mutual understanding of going forward with the remainder of the job 

from that time on to its final completion. And the time for 
completion of the contract was actually extended in this writing, this 
same writing, this supplementary understanding. And this same prin- 
ciple, of course, would apply to the defendants' fanciful idea of their 
having a right to a counterclaim for damages against the plaintiff on 
alleged default. 

Now then, our next principal subdivision of our case is that the 
defendant Schnapper by combination of acts, writings, and verbal state- 
ments joined and acquiesced in a compromise and settlement of the 
parties' continuing dispute over corrections of printers' errors and 
Schnapper's changes in the wording and form of the book; and the fur- 
nishing to the author of proof of such corrections and the said settle- 
ment having culminated in the making of the third payment--that is 
another item of $1,100, on October 14, 1957--and the furnishing of 
the corrected final proof shortly thereafter. 

Our fifth main subdivision of our case is that the delays and 
controversy between the parties in carrying out of their contract in 
so far as they were harmful to either or both from a legal viewpoint 
were entirely the fault of the defendants. 

And then our sixth point is that Mr. Schnapper individually was 
and is completely bound by the contract and all obligations in this case. 

Now, 2 very important point, which I think I might well speak 
of briefly, going to the heart of the controversy between these parties, 
is that the defendants have no rights of editorship whatsoever in this 
contract. If they had understood that from the beginning and had 
operated on that, I think that the difficulties and the controversy that 
has been developed never would have appeared. 

Now the first point in those reasons we have, those points of why 
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the defendants had no right of editorship, was this: Where an author 
assigns his copyright or grants to another the authority to copyright 
his work, there is atleast one important right which he retains. 
Quote. "This is that his work shall not be materially altered without 
his consent.'' That is a text of a British textbook entitled "Law for 
Printers and Publishers," Cloutman's book. Found it in the Congres- 
sional Library. Number two: The implied warranty that the work of 
printing a book will be done in a skillful and workmanlike manner. 
Three: The fact that the plaintiff agreed to anddid put up the money, 
$3,800, for the initial expenses of publishing the book. This inherently 
gave him a greater right to direct the production of the book since he 
thereby had a larger financial stake in the book than he otherwise 
might have had. | 

Then, four: The contract itself, both by elements expressed 
and those not expressed, indicates that plaintiff, the author, is the 
one who has control of the terminology of the text of the manuscript and 

of the book. One of these points is where the contract provides 
that, quote: "That the present manuscript by the Author is the final 
version of the Work;"" That is in the contract, Section I, subdivision 
(2). 

And the fifth of these reasons why he has no right of editorship 


is that the author is given the function of reading and corrécting the 


proofs. 

And the sixth item is that the contract gives the etre no 
rights of editorship. Silent on any subject of that kind. | 

Seven: The term "publishing" does not include editing. How- 
ever, the term "editor" sometimes includes the person who publishes. 
And you have got definite statements of the law to that effect, of which 
I will not burden the Court at thistime. That is very well euere 
in the textbooks and in the decisions. | 

Now then, the eighth, next item in this list of ten, is there is 
no merit or validity to the defendants' attempt to generate the vague 
idea that a publisher may have some sort of an overall control as 
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against the author's wishes of a forthcoming book and its manuscript 
even as to literary style and terminology because of the differences 
between a publisher and a printer. Then I have references to the place 
where Mr. Schnapper has alleged some such vague right. And there 
are any number of answers to that, to his suggestion of that kind, with 
which I will not burden the Court at this time. 

And the ninth point of these reasons is that there is not any legal 
significance at all to be attached to the fact that the plaintiff sometimes 
accepted the defendants' editorial suggestions and really appreciated 
them. That was simply by the author's sufferance and it certainly did 
not give the defendant, the publisher and printer, any rights whatsoever 
to dictate any other terms of the contract. He seemed to assume that 
it did and he therefore was taking a totalitarian attitude in something 


entirely unreasonable. Now, also this idea that a publisher in some 


way was different from a printer, as a matter of fact according to the 
contract this man Schnapper was both publisher and printer. The con- 
tract uses both terms for the different parts of his job in getting out 
this book. 

Now our tenth and final item is that in the very beginning of this 
publishing venture defendant Schnapper told plaintiff Nelson that all of 
his, Schnapper's;, editorial changes would be, quote, "subject to your 
approval." End of quote. This was after Schnapper had read the manu- 
script and assured Nelson that his copy was, quote, "in remarkably 
good shape." End of quote. And then I have got references to certain 
letters of the parties which carry those ideas. 

And this further assurance of control by the author over the 
book's subject matter, wherein literary style and so forth vouchsafed 

11 to him by the publisher, was an inducement used by the latter 
to persuade Nelson to sign the contract and therefore in legal effect 
a part of the contract by which the publishers were absolutely bound, 
and the date of Schnapper's assurance to Nelson that all of Schnapper's 
editorial changes would be subject "to your approval,"' as he said, was 
Wednesday, June 27, 1956. That was just two days before Nelson 
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signed the original contract. And that was in a telephone conversation 
they had that day which is mentioned in Mr. Schnapper's letter of that 
particular date to Mr. Nelson, and that was the only telephone conver- 
sation the two of them had long-distance while Mr. Nelson was tempo- 
rarily sojourning in Cullowhee, North Carolina, and Schnapper's letter 
addresses him at that place where he mentions the "telephone conver- 
sation we had this afternoon."' Nelson signed the contract two days 
later. That is June 29, 1956. | 

As I have said, the date of the telephone conversation was just 
two days earlier, June 27. And in that letter Mr. Schnapper refers to 
the fact that he was, quote, "sending him a copy of the contract," I 
believe that is. Says: "The contract is based upon the points we have 
discussed and agreed upon by telephone this afternoon." Now this is 
referred to in a number of Nelson's letters and, as we say, there was 
only one telephone conversation between them at that point. 

Now this same statement by Schnapper to Nelson that all the 

former's changes would be "subject to your approval" is again 
referred to in various other letters of Nelson to Schnapper! After 
having referred to this statement by Schnapper, Nelson said in his 
letter of February 20, 1957, which was never disputed by Schnapper, 
quote: "I assume that you meant this. Otherwise you would have been 
spared all the griefs that have beset you in your relationships with me, 
for had I not relied on this assurance of yours another publisher would 
have received the contract for my book.''--showing specifically and 
completely that he did rely on it. : 

Now there is just one other point that I think I should mention 
here and that is, for which we have ample authorities, that repeated 
requests for modification--that is the subject matter. Repeated re- 
quests by one of the parties to a contract for modification, unaccom- 
panied by any renunciation of it as made, even though annoying and 
unreasonable, constitute no ground for renunciation thereof by the other. 

Of course, we think these corrections that Mr. Nelson was de- 


manding were annoying. We do not think they were at all unreasonable, 
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for the reasons I have given, because Mr. Schnapper had no editorial 
rights and they were his changes and Mr. Nelson was just correcting 
those and in most cases bringing them back to his original manuscript, 
his original copy, which Schnapper had told him was in excellent shape. 
13 I believe that covers the outline, Your Honor. 

THE COURT: All of your troubles incident to this case, I take 
it, arose after January 18, 1958? 

MR, SMITH: After January 18, you say, Your Honor? Yes. 

THE COURT: 1958? 

MR. SMITH: Yes. January 14 was the date Schnapper signed 
that supplemental agreement. 

THE COURT: This is a supplemental agreement ? 

MR. SMITH: Right. 

THE COURT: And that composed all differences that existed 
up to that time ? 

MR. SMITH: That is one of our principal contentions, Your 
Honor, yes, sir. 

THE COURT: Mr. Frosh. 

MR. FROSH: May it please the Court, I am Stanley Frosh, and 
I represent the defendants Public Affairs Associates, Incorporated, and 
the other defendants named in this suit. 

THE COURT: The individuals? 

MR. FROSH: Yes, sir; I represent all defendants in this suit. 

If it please the Court, I want to limit my observations at this 
point to the defendants' motion to dismiss for want of jurisdiction, 


and reserve my right to an opening statement for the conclusion of the 


plaintiff's case.’ I say that because, as I indicated to the Court yes- 
14 terday afternoon, I felt that the defendants were somewhat 

in the dark as to the precise nature of the relief requested by the 

plaintiff in his original complaint and in the several supplementary 

complaints that were filed and finally culminating in a pretrial state- 

ment. 


Mr. Smith's opening statement this morning has indicated to 


29 

the Court that the sole thrust of the bill of complaint today is to secure 
specific performance of this contract. He has cited to the Court some 
ten grounds on which he feels that specific performance should be 
granted. The primary thrust of these grounds is that the contract in- 
volved in this case is one involving the sale and delivery of certain 
chattels, and he indicates that perhaps one of the controlling documents 
is the Uniform Sales Act that has been adopted in the District of Colum- 
bia and elsewhere. | 

We submit to the Court that this is not in any way a contract for 
the production and sale and delivery of any articles. This is a service 
contract and solely a service contract, as the contract itself indicates. 
We were not selling to Mr. Nelson a book. Mr. Nelson submitted a 
book for publication and the publication of this book was the complete 
and total subject matter of this contract. And we say that for Mr. 
Smith to attempt to bring in the uniform sales contract as a reason for 
specific performance is to go far beyond the nature of the contract or 

the case itself. | 

Now, as the Court knows, the jurisdiction of this Court is limi- 
ted to suits in controversy between parties of different jurisdictions 


when the amount involved--and I believe the Act has been changed--I 


think it is now $10,000, where diversity of citizenship is the basis of 

the claim, as it is alleged in this suit. Mr. Smith has nowhere alleged 

that a sum of money anywhere near approaching the jurisdictional limit 

of this Court is involved in this suit. We submit to the Court that on 

this ground alone that the jurisdiction of this Court cannot be invoked. 
But we say to the Court, further, that there was and is by 

Mr. Smith's own opening statement a perfectly adequate remedy at law. 

Mr. Smith has indicated that subsequent to the signing of a purported 

supplementary agreement, which he says composed all the differences 

of the parties, that the defendant made a demand of $1,265 for the 

completion of the publication of the book. We submit to the Court 

that the remedy that the plaintiff had available was very adequate. 

He could have paid under protest the $1,265, allowed the book to be 
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published and sold, and sued for the recovery of his $1,265. This is 
certainly a perfectly adequate legal remedy that was available to 
this plaintiff at the time he claims that the contract was breached. 

We submit tothe Court that, because the jurisdiction of this 

Court has not been satisfied by the allegations of the pretrial 
statement or of the various supplementary bills of complaint or by the 
opening statement, and since the Municipal Court of the District of 
Columbia has the authority and jurisdiction to order specific perfor- 
mance of contracts where the jurisdiction of this Court is not involved, 
and because there is a perfect-- 

THE COURT: Is there authority for that? 

MR. FROSH: For the statement that the Municipal Court? Yes, 
there is. Idon't haveitbefore me, Your Honor. But there are a num- 
ber of cases that say the Municipal Court has perfect jurisdiction to 
order specific performance. 

THE COURT: I have been interested lately in knowing what the 
extent of equitable jurisdiction exists in that court. Is ita limited 
jurisdiction ? 

MR. FROSH: Your Honor, it is my understanding that the 
Municipal Court exercises, in so far as cases below the jurisdictional 
limit of the United States District Court, all of the authorities and 
powers that the District Court would have had in those cases, including 
the equitable jurisdiction. And there have been a number of cases. 

I do not have them before me but I am sure that a few moments perusal 
by the Court's clerk, or I can do it ina moment, would indicate that 
the equitable jurisdiction of the Municipal Court has never been cur- 
tailed. 

THE COURT: Mr. Frosh, this Municipal Court case came on 
my desk yesterday, and I happened to read it yesterday morning, and 


the question which I have now propounded was raised in that. Look at 


the last two paragraphs. 
(Papers were passed to Mr. Frosh.) 
MR. FROSH: The two last paragraphs seem to be contradictory. 
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THE COURT: Perhaps they are. 
MR. FROSH: It says that: 

", . . The trial court has exclusive jurisdiction of civil 
actions in which the claimed value of personal property or the 
debt or damages claimed does not exceed $3,000; and, as we 
said in Sheherazade, Inc. v. Mardikian, 'as an incident to its 
exclusive jurisdiction the Municipal Court has such equitable 
power as may be necessary to fully and completely exercise 
its jurisdiction.' The Municipal Court's equity power is inciden- 
tal and limited and is not primary or general. | 

"In the instant case no personal property is involved and 
no claim is made for debt or damages. The complaint seeks to 
invoke general equity jurisdiction to grant an injunction, which 
has been termed 'the strong arm of equity.' The action is not 
one for a money judgment, but its sole purpose is to restrain 
the doing of an official act. Only a court of general equity 
jurisdiction has power to grant such relief; and the Municipal 
Court, lacking general equity jurisdiction, lacked jurisdiction 
to entertain the complaint." 
THE COURT: And it is the last paragraph that seems to be 

pertinent here; because Mr. Smith has withdrawn his prayer for money 


judgment. | 

MR. FROSH: Has the prayer for any money judgment been with- 
drawn? 

MR. SMITH: I will explain that when the Court mae it ina 
short time or, if the Court wants an answer, I will answer it now. 

THE COURT: Certainly your opening statement indicated that. 

MR. SMITH: Your Honor, we still-- 

THE COURT: However, if you still want to rely on that, then 
you will have the privilege of doing that now. But I certainly under- 
stood from your opening statement that the only relief you are asking 
was specific performance. | 


| 
MR. SMITH: No, Your Honor. We still have the alternative. 
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THE COURT: All right. Then you want to rely on your prayer 
for money judgment ? 

MR. SMITH: In the alternative, Your Honor, yes, sir. 

19 THE COURT: And you read that last paragraph, before I send it 
to the Court of Appeals. 

MR. SMITH: May I say just first, in slight elaboration that we 
relied--it is in our pleadings, and that is secondary of course. But in 
effect we reduced-- 

THE COURT: You read that last paragraph. 

MR. SMITH: Yes, sir. 

THE COURT: The two last paragraphs. You will be interested 
in the one next to the last. 

MR. SMITH: Yes, if Your Honor please. At this tab E, of our 
pleadings there, which is our fourth amendment to the complaint, at 
the bottom of the first page there, we say: 

"Wherefore, plaintiff demands (1) judgment against 
defendants in the sum of $3,800.00 plus additional costs of 
publication, if any, and interest; (2) that, if specific perfor- 
mance is not granted, plaintiff have judgment against defendants 
in the sum of $3,800.00 plus additional costs of publication, if 
any, and interest; and (3) that plaintiff have such further relief 
as may be just, with costs." 

We are definitely demanding that as an alternative. It is our 
second choice. 

THE COURT: That is not the test. The test is what you rea- 
sonably might expect to get. 

MR. SMITH: Yes, sir. And if we do not get specific perfor- 


20 mance, we have got ample authority to the effect we could get 


our $3,800 backi with the additional amounts it might cost to produce 
the book now. 

THE COURT: Then I take it you want to stand on your prayer 
for a money judgment ? 

MR. SMITH: Yes, sir, Your Honor. Both. 
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THE COURT: Well, the Court thinks that you could! not possibly 
obtain more than $3,000. So-- | 
MR. SMITH: Excuse me, Your Honor. I don't understand. If 
we have paid $3,800 and we are alleging that we are entitled to get our 
money back, and there are ample authorities and decisions to that 
effect, I don't understand why it isn't a suit for a least-- | 
THE COURT: You have stated it could be completed for $1,250. 
MR. SMITH: Oh, Your Honor, that is no part of our equitable 


case for specific performance. It doesn't make any difference. It 


should be completed for nothing according to our view. And that just 
isn't in it because the defendant is entirely outside of any authority or 
right. | 

THE COURT: In the judgment of the Court you could not possi- 
bly get exceeding $3,000. That means that the case should 80 to the 
Municipal Court. 

MR. SMITH: Of course we object and ask an exception. 

THE COURT: Oh, yes. You have an exception to all rulings. 


So the Court will transfer the case to the Municipal Court. 
MR. FROSH: Thank you, Your Honor. 
(Thereupon, at 10:40 a.m., a recess was taken until the 
return of the Court.) 


(The Court reconvened at 1:50 p.m.) 
THE CLERK: Are there any preliminary matters? 2 

MR. SMITH: If Your Honor please, we have the Nelson matter. 
THE COURT: Yes, Mr. Smith. 
MR. SMITH: Yes, sir. 
If Your Honor please, in regard to the ruling that Your Honor 


made this morning, which we are here now asking a reconsideration, 
a rehearing--and, of course, to change the order--I understood that 

| 
Your Honor was basing the thought principally on that recent decision 


in the Municipal Court of Appeals of which Your Honor had a 
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copy this morning. 

Now, as I read that, that means rather the opposite of what I 
think Your Honor took it to mean. And when Your Honor presented it 
to Mr. Frosh at the desk this morning, I thought Your Honor really 
was showing him something which was contrary to his position, and 
I believe it is, and I also believe that probably that was the proper 

decision-- 

THE COURT: It was against his position because I understood 
you to say, when we were talking of settlement yesterday, that all you 
wanted would be satisfied with if you got the book printed. And I took 
it from your opening statement, when you said nothing about the proof 
of damages, that you were going on that position. 

Now that case proves that when it is only an equity case, as I 
see it, since they'do not have general broad equity powers, they cannot 
entertain that kind of case. So I thought I had to keep it here for the 
purpose of your suit, to enforce your contract, -- 

MR. SMITH: Now-- 

THE COURT: Specific performance. But that holds that where 
there is a question of damages and an incidental question involving 
equity powers, the Municipal Court has jurisdiction. 

MR. SMITH: Your Honor, I believe, though, if we read that 
carefully, I think it means they would not have jurisdiction in our case. 

May I read those last two paragraphs to refresh all of our minds 
m it. We know generally what the case was about. I mean to say, the 
individual litigant there, the appellant, was resisting foreclosure of a 
lien for water rent on his property in the amount of about $137.11. 


That was the dollars and cents amount involved in that case. And then 


23 starting to read the decision of the Municipal Court of Appeals, 


next to the last paragraph, they say: 

"We think the case was properly dismissed for lack of 
jurisdiction for a reason other than that assigned by the trial 
court. The trial court has exclusive jurisdiction of civil 
actions in which the claimed value of personal property or the 
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debt or damages claimed does not exceed $3,000." ! 
Now, our claimed damages in our alternate cause of action definitely 
exceeds that. It is $3,800 plus what extra it would cost -- 

THE COURT: I understand that. But the claimed damages is 
not the determinative thing. | 

MR. SMITH: It is what we might recover. I understand that. 
What we possibly might recover. | 

THE COURT: It is what the Court thinks; whether it can exceed 
$3,000 or not. | 

MR. SMITH: I understood that that was Your Honor’ s position, 
and I do not question that as being the correct law. And of course if we 
had time and might go into that, I think I could convince Your Honor 
that we might recover more than that. But that is just a little bit 
later. 


If I may continue to read this, please, at this time. | 
24 THE COURT: Well, you even indicate in your complaint that 
your damages are only speculative. 
MR. SMITH: Yes; we have got to say that in order to get spe- 

cific performance, Your Honor. I mean to say we have got to estab- 
lish that. That is one ground for the equitable relief of specific per- 


formance in contracts pertaining to personal property. That is exactly 


correct. But as an alternate. Now I think our case, so far as juris- 
dictional matters would be concerned, would certainly have to be 
judged on our alternate cause of action. | 

We in the beginning had two causes of action, and we still 
have two causes of action, except that we have trimmed that second 
cause of action down from what we said, $50,000, down to $3,800, 
plus what additional it might cost to get it printed. And that is the 
ground why the defendant attempts to repudiate the contract. He says 
it will cost more now to print it. In that sense, it seems to me, our 
case does involve-- | 

THE COURT: You plead enough damages. I realize that you 


plead the damages. But the question is: In all probability , will you 
| 
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get as much as $3,000 or more? 

MR. SMITH: If Your Honor please, we have a number of cita- 
tions to the effect that if a court denies specific performance, then it 
would have a right to give us back the money that we have paid, plus 
any additional it would cost to have the book printed. And that certainly 

by the defendant's own statement is the reason, so-called rea- 
son he gives for repudiating the contract: is that it will cost more to 
print it. Now costs have gone up and it will cost more to print it. 

If our case may be judged in part by our second cause of action, 
which I certainly think it may--and that is the case just as definitely 
as the first cause of action. Of course,naturally if we get our pre- 
ferred cause of action, why we can't get both of them. But that, I 
think, is one of the elements of inconsistent pleading. That is to say, 
it is inconsistent to a degree. But I think the rulings of the courts in 
decisions since have well established that those inconsistent causes 
of action are legitimately pleaded. 


Now, if I may just read a little further in this case. It says: 


"The trial court has exclusive jurisdiction of civil actions 
in which the claimed value of personal property or the debt or 
damages claimed does not exceed $3,000; and, as we said in"-- 
a certain case there-- 
as an incident to its exclusive jurisdiction the Municipal Court 
has such equitable power as may be necessary to fully and com- 
pletely exercise its jurisdiction.'" 
Now, here is an important sentence. 
26 "The Municipal Court's equity power is incidental and limited 
and is not primary or general." 
And I think if we were in the Municipal Court they would throw us out 
just for that reason, on our type of case. 
Then they go on, which I think supplements that in our favor: 
"In the instant case no personal property is involved 
and no claim is made for debt or damages." 


Now, our case is different. In our second cause of action 


we do make claim. 

Then the court goes on: 

"The complaint seeks to invoke general equity jurisdiction to 

grant an injunction, which has been termed 'the strong arm of 

equity.' The action is not one for a money judgment, but its 

sole purpose is to restrain the doing of an official act. Only 

a court of general equity jurisdiction has power to grant such 

relief; and the Municipal Court, lacking general equity juris- 

diction, lacked jurisdiction to entertain the complaint.” 

I think we are in exactly the proper court. If we were over there 
in the Municipal Court, I think they might throw us out on the same basis 
that they ruled against this right there: because it is only incidental to 
the claim. And their claim there could not have been more than $137. 

27 THE COURT: That is not the question, though. 

MR. SMI TH: I know it isn't entirely the question. 

THE COURT: We have suits for $150,000 when they, expect to 


get $2,000. 
MR. SMITH: Now, it seemed to me that Your Honor was giving 
a little weight, faith and credit, you might say, to that suggestion that 
counsel made about them demanding $1,265, or something like that, 
additional for the printing of this book. Now I contend that that is not 


in the case at all, and I think it would be a monstrous miscarriage of 


justice to let that matter, simply thrown up as an afterthought, have 
any bearing on this case. : 

THE COURT: You mentioned that in your opening statement . 

MR. SMITH: But it has no bearing onthe case. 

THE COURT: Well, you mentioned it for some reason. 

MR. SMITH: Pardon? | 

THE COURT: You mentioned it in your opening statement for 
some reason or other. | 

MR. SMITH: Well, it was just simply to discredit it if I men- 
tioned it. I don't remember literally what I said about it atithe mo- 


ment and if I misled Your Honor, Iam sorry. 
| 
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Also, Iam convinced that Your Honor has misapprehended the 
meaning of our case and the way it stands, or Iam sure Your Honor 
would not have made that type of ruling; andIam sure Your Honor 

28 in the interest of justice would want to correct it if you would 
see the case in its complete form. 

As to that item of theirs, that simply was a demand absolutely 
contrary to the basic rule of law. And here is the District of Colum- 
bia case. Quote: 

‘A court has no basis for relieving one party from contract 

provisions to which he has agreed, merely because they 

operate disadvantageously as to him." 
And that is exactly what this defendant is trying to do. He is trying to 
get out of a contract and repudiate it simply because it acts disadvan- 
tageously as to him. 

Here is an early decision of the Supreme Court, Rutland Marble-- 

By the way, if anybody wants it, I could give the citation of that 
Iread. I should dothat. What I just read Stinson v. New York Life 
Insurance Company, 83 U.S. App. D.C. 115, at page 117; and it is 
167 F.2d 233, at page 235. 

Now this Rutland Marble Company v. Ripley case is a Supreme 
Court case decided, I think, around seventy years ago. And here is 
one sentence in that case: 

"Nor is it any reason for rescinding the contract that it 


has become more burdensome in its operation upon the com- 


plainants than was anticipated." 


A little farther over the court says: 
"Tt is not the province of a court of equity to undo a bargain be- 
cause it is hard." 

And if this Court gives any weight or any thoughtful considera- 
tion to that monstrous claim of theirs for $1,265, it will be exactly 
comrary to that principle of law. 

THE COURT: I never said they could get that. 

MR. SMITH: Your Honor did not say it, Iam sure. 


That is correct. 
THE COURT: They couldn't get anything. 
MR. SMITH: I thought that might have been partly in back of 
Your Honor's mind as a reason why we might not get our $3, 800. 


{ 
| 
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We have ample decisions, Your Honor, to the effect that if 
specific performance is not granted when a man had paid his money 
for having a contract, a job done, the court may give him his money 
back. Now it seems to me that would include plus what it would cost 
to get it printed elsewhere. And I thought, from the way Mr. Frosh 
was throwing that figure around, and trying to make some kind of a 
claim that we might have paid that, just because it was a high-handed 
demand, we might have paid that and then gone ahead. | 

THE COURT: Suppose you were going to get the $3,800. You 
are obliged under the law to do everything you can to minimize your 

loss, and to do that you could have paid him the $1 200, which 
brings it down to $2,800. ! 

MR. SMITH: Your Honor, that is a rule-- 

THE COURT: Twenty-six hundred. | 

MR. SMITH: The courts have sometimes applied that rule. 
And then sometimes they have said it is the last rule to be applied. 

The point is: I don't believe that the law and the courts, when 


they once understand the problem in the case, I don't believe that they 
are going to make a ruling and a decision which will allow a high~handed 
operator like that simply to demand more money, when he has been paid 
and when he has specifically agreed to go forward and finish the job. 
And it is a written contract. And it is just definitely contrary to these 
basic principles of law, and it would be a monstrous miscatriage of 
justice. And while those things Your Honor suggests are rules of law, 
yes, but Iam very sure that the Court after hearing this case would 


not apply them against these basic principles. And, of course, there 
are just any number of cases here, I mean that we have, to the effect 
that repudiation of a contract may not be effected simply by demanding 
more money and refusing to go forward. And that is the gist of those 
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cases, and there are a lot more of them. 

Now, for instance, here is the case Farmers' Trust Company 

31 of Harrodsburg v. Threlkeld's Administratrix. That is 77 
S.W. (2d) 616. It is a Kentucky case. I have got the Kentucky cita- 
tion. I don't believe it is necessary to burden this record with that. 

"Rescission is not a vent for the escape from a bad 
bargain. The aid of the court cannot be invoked to relieve 

one fromthe consequences of a bargain." 

Now, my point is that $1,265, by applying these decisions, 
which are basic and fundamental and have always been the law, that 
c ould not receive any consideration after the Court understands the 
case. It just is not in the case. It could not be thrown up, because 
he has no right to demand more money when he has got the full payment. 
And he got the last two payments under representation that he was go- 
ing forward, and after the third payment, which was $1,100, he did go 
forward, and after the fourth and final payment, which was another 
item of $1,100, he said he was going forward and the book was in 
process of being printed. He definitely represented that, and that is 
why we paid him the last amount on the contract. 

And that is another reason why it would be just a monstrous 
situation if he was permitted to use that at all, to his benefit, in any 
kind of case, for any purpose. That is out of the case. 

32 Now here is another decision. I think I gave that citation. The 
court says this-- This is a Southwest case. I have all of these. This 
is Trustees of Congregational Church of Evarts v. Board of Trustees 
of Evarts Graded Common School District, 18 S.W. (2d) 887. It is in 
Kentucky Reports also. This is what the court said there: 

"A contract cannot be rescinded merely because it later 
appears it is a bad bargain." 


And here is another one, Berg v. Hessey. This is 256 N.W. 


"Rescission is not a vent for bad bargains unless in- 
duced by'fraud, and not then unless promptly disaffirmed 
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after discovery of the fraud." 


| 
That would mean fraud on our part, which of course is the 
| 


furthest thing in the world. They never even suggested that and there 
never was the slightest idea there. 
Those are basic principles of law. 
And here is another case. Now this is Cronacher v, Runge, 
the Supreme Court of Missouri. That is 98 S.W. (2d) 603 at page 605. 
This says: | 
"It is a fundamental principle of both law and equity 
that, at least in the absence of a showing that a contract was 
procured by fraud, duress, or undue influence, it will be en- 
forced as the parties made it, unless by their conduct they have 
become estopped or the equities of their positions otherwise 
are such that they should not be permitted to do so. ' Courts do 
not undertake to make new contracts between the parties 
merely because one of them may later become dissatisfied with 
the contract he made.'"' | 
And they cite another case to that effect. 


And here is another case: Lea v. Blokland. I have’ got the 
| 


citation to that, which is 257 P. 801 at page 804. ! 
"Where parties are competent to contract with each 
other, neither party can be relieved from his agreement for the 
reason that he did not use good business judgment, or that the 
contract has not been as profitable as expected, in the absence 
of fraud, undue influence, duress, or mistake in making the 
agreement." | 
And there are any number of more cases, as Your Honor per- 
fectly well knows, to that effect. And that is the rule which would 
simply be by-passed and not given effect if this order that Your Honor 
made should stand. | 
Iam sure Your Honor wants to do equity in this case and wants 
to do the right thing, and that is why I asked fora rehearing, which 
Your Honor was kind enough to grant right now. | 


42 

If there is anything more, where I could be helpful, I would be 

glad to do it. 

THE COURT: Mr. Smith, I think this is the wrong court. I do 
not think you and I will agree on that, but I do feel that I have to follow 
my own judgment. 

MR. SMITH: Of course I realize that. But does Your Honor 
mean to say that! based on this case, this decision that we had this 
morning, that the Municipal Court is the right court for this kind of 
case? 

THE COURT: So. It is my judgment. 

MR. SMITH: That, Your Honor, is contrary to the way I read 
this decision. I think it is contrary. 

THE COURT: I just indicated I doubt whether you and I are 
going to come to an agreement. 

MR. SMITH: And they would throw us out in a minute. Doesn't 
Your Honor think they would throw us out on the basis of this decision 
if we were over there? 

Doesn't Your Honor think also, if you are giving that ruling, 
that you are permitting this defendant to simply welsh on his contract 
and not perform ? 

THE COURT: It is not my intention to do that. I want you to 
get full justice and I think you will get it. 

MR. SMITH: I still don't understand how it can be based on 
this decision. Iam sure if we were over there, the way I read the 
decision, the Municipal Court would throw us out. 

THE COURT: I don't read it that way. SoI think the ruling 
this morning will have to stand. 


(The hearing was then ended.) 
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[ Filed November 19, 1959] 


ORDER CERTIFYING CAUSE TO 
THE MUNICIPAL COURT 


It appearing to the satisfaction of the Court at the hearing hereof 
that this action will not justify a judgment in excess of Three Thousand 
Dollars ($3,000.00) it is by the Court this 19th day of November, 1959, 

Ordered, that said action be and the same hereby is certified 
to the Municipal Court for the District of Columbia for trial. 


/s/ F. Dickinson Letts 
JUDGE 


[ Filed February 25, 1960] 
ORDER DENYING MOTION 

After consideration of plaintiff's Motiom for Rehearing and to 
Vacate (Court's Order of November 19, 1959 Certifying Cause to 
Municipal Court) filed November 30, 1959, together with Plaintiff's 
Statement of Points and Authorities; and also of Opposition to the Mo- 
tion for Rehearing and to Vacate, filed December 2, 1959 by defend- 
ants, it is, this 25th day of February, 1960-- | 

ORDERED that the said Motion for Rehearing and to Vacate be 
and the same is hereby denied; this being in confirmation of the same 
action taken by informal memorandum sent to the clerk December 11, 
1959. 


/s/ F. Dickinson Letts 
JUDGE 


[ Certificate of Service] 


[ Filed February 26, 1960] 
NOTICE OF APPEAL 
Notice is hereby given this 26th day of February, 1960, that 
Ralph W. Nelson, Plaintiff, hereby appeals to the United States Court 
of Appeals for the District of Columbia from the judgment of| this Court 
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entered on the 19th day of November, 1959 in favor of defendants 
Public Affairs Associates, Inc. and Morris B. Schnapper, against 
said Ralph W. Nelson, Plaintiff, Certifying this Cause to the Municipal 
Court; and also appeals from the judgment, order, and ruling of 
February 25, 1960, entered Feb. 25, 1960 on the Clerk's Civil Docket 
book, denying plaintiff's Motion for Rehearing and to Vacate the afore- 
said Order of November 19, 1959. 


/s/ Errett G. Smith 
Attorney for Plaintiff 


en Ee 


| Filed February 29, 1960] 


ORDER FOR FILING ORIGINAL PAPERS AND 
DOCKETING APPEAL FORTHWITH 


Consideration having been given to the circumstances of this 
case, among which are these, that plaintiff's first Notice of Appeal 


was filed January 11, 1960 (40 days therefrom having elapsed Febru- 


ary 20th; and the case now standing under an extension of time to 
March 5, 1960 to file the record in the Court of Appeals); that the 
Order Denying Motion to Rehear (said Motion having been filed Novem- 
ber 30, 1959) having been entered on the Clerk's docket February 25, 
1960, and notices thereof mailed; and another Notice of Appeal having 
been filed by plaintiff February 26, 1960; it is this 29th day of 
February, 1960-- 

ORDERED that the filing of the original papers and the docket - 
ing of the appeal in the United States Court of Appeals for the District 
of Columbia Circuit proceed forthwith. 


/s/ Edward M. Curran 
JUDGE 


February 26, 1960. 
No objection. 


/s/ 8. B. Frosh 
Attorney for Defendants. 
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i 
This suit, according to the fourth amendment to the Complaint 
requested relief as follows: "Judgment against the defendants in the sum 
of $3,800.00 plus additional costs of publication, if any, and interest; (2) 
That, if specific performance is not granted, plaintiffs have judgment 


against the defendants in the sum of $3,800.00." At the time of the opening 


a Fmt 


statement to the Court, the plaintiff indicated that the relief sought was 
specific performance of a contract, with money damages as an alterna- 
tive claim. 

On defendants' observation to the Court that a plain and adequate 
remedy at law was available and that the damages requested could not 
exceed the jurisdictional limitation of the Municipal Court, the cause 
should be certified to that Court, the United States District Court so 


certified this cause. This appeal followed. 


STATUTES AND RULES INVOLVED 


Rule 52(a), Rules of Civil Procedure. 


SUMMARY OF ARGUMENT 


1. The United States District Court for the District of Colum- 


bia did not exceed its discretion in certifying this cause to the Muni- 


cipal Court for the District of Columbia. 


ARGUMENT 


THE ACTION OF THE DISTRICT COURT WAS 
CORRECT IN ALL RESPECTS. 


I. Section 11-756 of the District of Columbia Code (1951 as 


amended) provides that: 


L350 


"(a) If, in any action, other than an action for equitable 
relief, pending on the effective date of this section...., it 
shall appear to the satisfaction of the Court at any time 
prior to trial thereof that the action will not justify a judg- 
ment in excess of $3,000.00, the Court may certify such 
action to the municipal court for the District of Columbia 
for trial..."" (Emphasis supplied.) 


A. The Bill of Complaint, its amendments and the pretrial 
statement all indicated that the plaintiff requested relief in the nature 
of a money judgment...or...specific performance. Not until the open- 
ing statement, did the plaintiff suggest that the equitable relief portion 
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of the Bill of Complaint was the primary thrust of the relief requested. 


Nonetheless, on questioning by the Court, counsel for the plaintiff in- 
dicated that plaintiff still requested money judgment in the amount of 
$3,800.00 plus cost of publication, if any. i 
1. Had the plaintiff requested equitable relief in the 
nature of specific performance as the sole gravamen of 
the action, the Municipal Court would not, under the D.C. 
Code, have had jurisdiction. Upon plaintiff's Peaicatete: 
however, that a money judgment was requested, it te- 
came appropriate for the Court to determine whether the 


monetary demand was (a) within the jurisdiction of the 
| 


Municipal Court and (b) assuming such jurisdiction, wheth- 
er the Municipal Court was being asked to exercise its 


equity powers only incidentally to the request for money 
judgment. 


Rae 


2.: The Court correctly observed that if it were to 


be found that the defendants breached their contract with 


the plaintiff, the plaintiff would be obligated to minimize 

damages. The opening statement of the plaintiff indica- 

ted that the defendants were willing to perform under the 

contract between the parties upon payment of $1,200. 

Whether or not that demand was justified or reasonable 

under the contract between the parties is not here perti- 

nent. Obviously, however, the plaintiff upon his own 
statement indicating the cost of his relief could not re- 

cover a money judgment in excess of $1,200. | 

3. Upon plaintiff's indication that the contract could 

be completed upon payment of approximately $1,200, the 

plaintiff had an adequate remedy at law: paying $1,200 

(however unwarranted he might have conceived it to be) 

and suing thereafter for his damages. 

B. Unless it wereto be shown that the Court was acting arbi- 
trarily and capriciously, removal to Municipal Court could be effected 
at any time prior to the trial of the case. It is submitted, in the ab- 
sence of Rutes of Court or decisions to the contrary, this motion just 
as motions for other relief (directed verdict, dismissal, amendment) 
might, within the’ Court's discretion be made up to the time of verdict 


or decision. While it is unfortunate that the plaintiff is a non-resident 


== 
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of the District of Columbia, he chose the District of Columbia as 


the forum for this action: He should not now complain that! it was 


return for later disposal of the matter. 


| 

burdensome to be in Court on trial day and will be an added burden to 
| 
| 


C. The action of the trial Court, unless clearly erroneous, 


should be affirmed by the Appellate Court. 


Rule 52(a), Rules of Civil Procedure, provides in pertinent 
part that findings of fact shall not be set aside unless clearly errone- 
ous. This has been applied with varying degrees of strictness in the 
several circuits as noted in Texas Co. v. R. O'Brien & Cou, Inc., (lst 


Cir. 1957), 242 F. 2d 526. 


The rule has been stated by this court in these terms: 


"The primary duty for finding the facts in a case rests 
with the trial court and his determination in this regard is 
not to be lightly set aside..." Coleman v. U. S., 85 U.S. 
App. D. C. 145, 176 F. 2d 469, 472 (1959). 


In Bishop v. U. S., 96 U. S. App. D. C. 17, 223 F. 2d 582, revid 


on other grounds, 350 U. S. 961 (1955), this court said on an appeal 


from the denial of a motion to vacate a judgment of conviction for 
| 
murder: 
| 
"...when a court acts after a hearing upon a Section 2255 
motion based upon incompetency, it must make a specific 
finding of competency or incompetency. In the case at bar 
the court made such a finding. That finding was a finding of 
fact; the conclusion of law with respect thereto was that the 
motion to vacate should be denied. The question before us 
is whether we will set aside the finding of competency. 
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"The rule which governs us was stated by the Supreme 
Court.in the Gypsum Co. case (United States v. United States 
Gypsum Co., 1948, 333 U. S. 364, 68 S. Ct. 525, 92 L. Ed. 
746.) The courts have recognized 2 difference between the 
scope of a reviewing court's examination in a review of find- 
ings in which the credibility of witnesses is involved, and the 
scope in 2 review of findings which rest entirely upon docu- 
mentary material; but in neither case may an appellate court 
reverse unless it has a firm conviction of clear error inthe 
findings.. We are not to reverse 2 finding by a trial court, 
even if upon documentary evidence, unless we conclude that 
the finding is clearly erroneous on the entire evidence." 223 
F. 2d at 586-587. 


CONCLUSION 


It is respectfully submitted that the trial Court was within his 


discretion in removing this case to the Municipal Court for the Dis-" 


trict of Columbia, that the Municipal Court was not without jurisdiction, 


and that the trial Court's decision should be affirmed. 


Respectfully submitted, 


Stanley B. Frosh 
Attorney for the Appellees. 


REPLY BRIEF FOR APPELLANT 


Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
Dnited State: > 


bh For tite 
gE District nae et 

No. 15,597 
; FILED may - yt029 


RALPH W. NELSON, 


Appellant, 


PUBLIC AFFAIRS ASSOCIATES, INC. 
and 


MORRIS B. SCHNAPPER, d/b/a 
Public Affairs Press, 


Appellees. 


United States Court of Appeals 
For 


t 
District of Columbia Circuit 


APPEAL FROM THE UNITED STATES DISTRICT CCURT FEA) MAY — 9 4960 


FOR THE DISTRICT OF COLUMBIA 
CLERK 


ERRETT G. SMITH 


1103 National Press Bldg. 
Washington 4, D. C. 


Attorney for Appellant 


Ee y TT 
Washington, D. C, ROBERT I, THIEL EX 3-0625 
Printer 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 15,597 

| 

RALPH W. NELSON, | 

Appellant, 
| 

PUBLIC AFFAIRS ASSOCIATES, INC. 


and 


MORRIS B. SCHNAPPER, d/b/a 
Public Affairs Press, 


Appellees = 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANT | 


It is unfortunate that appellees still persist in their enn thin pre- 
tense that we did not disclose in the beginning of the case, and through- 
out its whole course, that equitable relief, to wit., specific performance 
of the contract by defendants-appellees, was "the primary thrust" of our 
case. 

We (including the Court in Pretrial Statement) suggested, and in 
fact emphasized, the "performance of contract" element of the case in at 
least eight (8) places prior to our opening statement. They were as fol- 


lows: 
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1. Original Complaint, of 2-28-58, immediately following the 
title, shows the first purpose of the pleading as being: "To effect per- 
formance of contract”. 


2. Throughout the body of the "First Cause of Action" of said 
Complaint, we show the basis of our case for specific performance of the 


Contract. 
3. Inthe prayer, at end of the First Cause of Action, we Say: 


"Wherefore, plaintiff demands judgment that defen- 
dants be required specifically to perform said agreement 
and complete, without delay, the publication of said book, 
and that he have such further relief as may be equitable, 
with costs; *'* *." (J.A. 1-3, for above three items.) 


4. In Second Amendment to Complaint (J.A. 13, 14, filed 5-29-58) 
we elaborated and clarified our reasons for specific performance of the 
Contract, which had been briefly mentioned in par. 7 of original. Com- 
plaint (J.A. 3); and which were alleged as some of the reasons why 


"Plaintiff, in the premises aforesaid, has no adequate remedy at law." 


5. In the prayer at end of Second Cause of Action in plaintiff's 


Fi 
original Complaint (J.A. 4~-2-28-58) we ask that “if specific performance 


is not granted, plaintiff have judgment against defendants," etc. (This 
certainly places performance of the contract as our primary remedy; and 
any other judgment as secondary.) 


6. Inthe prayer of the Fourth Amendment to Complaint (J.A. 17, 
filed 10-21-58) we again ask that "if specific performance is not granted, 
plaintiff have judgment against defendants,"’ etc. (There is no doubt but 
that this also shows performance of the contract as our primary remedy; 
and any other judgment as secondary.) It might be interesting to spec- 
ulate as to why appellees. chose to start with this intermediate item, or 
place in the case's history, if they really wanted to state what the relief 
was which plaintiff had "requested" 1n "This suit". We also should like 
to inquire why appellees did not note and did not mention the fact that the 
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Fourth Amendment consisted only of the "Second Cause of Action 
(Rewritten)", as it shows immediately following its title, (J.A. 17). 

Clearly this Amendment was not dealing mainly with our First Cause of 
Action, the one "To effect performance of contract"; but still it took the 
trouble to show that it, the Fourth Amendment, was secondary in that it 
prayed for monetary judgment only "if specific performance is not 
granted". (J.A. 17.) | 


7. It was stated by us in one paper, dated 10-21-58, of which de- 
fendants had a copy, that “plaintiff now chooses specific performance 
rather than a theory of his case which might be based on repudiation of 
the contract." Plaintiff's Statement of Points and Authorities, filed with 
Motion for Leave to make Fourth Amendment, following Margin Tab E in 
District Court's file. | 


8. In Pretrial Proceedings Statement of Nature of Case, filed 
4-16-59, Judge Matthew F. McGuire referred to P's (plaintiff's) book not 


having been published; and then continued: "as a consequence the relief 


actually he is seeking is 1, that D complete their bargain and publish the 
book, or 2, if they do not do this that they bear the reasonable costs of 
the book publication by another publisher." (This leaves no doubt that the 
first or primary relief which plaintiff was seeking was completion of the 
contract to publish the book; and that "if they do not do this” any mone- 
tary relief was only secondary.) (J.A. 19). 


Appellees' attempt to reap advantage from adroitly asi state- 
ments is apparent at page 3 of their Brief. They talk about different 
places in the case indicating that we are requesting relief in the nature 
of "a money judgment. . . or . . . specific performance." ‘The first 


point is that they have exactly reversed the order of the two types of our 


"requested relief’. The second point is: Why try to simulate a quotation 
by inserting periods at odd places, just as though something were left out 
of a portion quoted? The third point is that the three papers they mention-- 


The Bill of Complaint, its amendments and the pretrial statement -- all 
| 
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show exactly the opposite of what they are trying to insinuate into the 


case. That is to say, such papers show, aS we have distinctly pointed 
out above, that specific performance, equitable relief, is our first and 

primary and practically our only cause of action at this time; and that a 
possible money judgment is very much secondary, and.as of the present 


time far removed from any proper present consideration of the case. 


The item, of the Court questioning plaintiff's counsel as to whether 
he had "withdrawn his prayer for money judgment" (J.A. 31), does not 
need to be misleading. At every opportunity I emphasized that that was 
only our secondary choice. When the Court asked, (J.A. 32), top, if we 
wanted to rely on our prayer for money judgment, I replied: "In the 
alternative, Your Honor, yes, sir." A bit later, stated "It is in our 
pleadings, and that is secondary, of course." Then, after reference to 
the $3, 800, I said: "We are definitely demanding that as an alternative. 
It is our second choice." Following another remark by the Court, I 
stated: "* * * if we do not get specific performance, we have got ample 
authority to the effect we could get our $3, 800 back with the additional 
amounts it might cost to produce the book now." (J.A. 32). 


Appellees indicate, at p. 3, that if specific performance were “the 
sole gravamen” of our case, the Municipal Court would not have juris- 
diction. The statement as made and emphasized in unfounded, in that 
such Court's lack of jurisdiction is not quite that limited. We have 
shown this at pages 8 and 21 of our Brief; and appellees have made no 
attempt to answer nor to counter our authorities to the effect that the 
courts suStain the theory of a case intended by the pleader; and that a 
plaintiff has the right to determine and declare the theory on which he is 
prosecuting his suit. 


Appellees speak, at p. 3, of our indicating "that a money judgment 
was requested". It should not be overlooked that we never did so with- 
out indicating that a possible money judgment was only secondary. 
Counsel's statement, that it then became appropriate for the Court to 
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determine whether the monetary demand was within the jurisdiction of 
the Municipal Court, is completely unfounded and incorrect. It is con- 
trary to the undisputed ruling, quoted at p. 19 of our original Brief, 
from the case: Geesling v. Fletcher (9-18- 59) 154 A.2d 347, 348. 


Counsel's suggestion, that it also became appropriate for the trial court 


to determine whether the Municipal Court was being asked to exercise 
its equity powers only incidentally to the request for money judgment, 

is equally unsupported and invalid. No attempt is made to give authority 
for such statement. It is contrary to all principles and authority bearing 
on the point. We have mentioned some of these at pages 4, 5, 8, and 21 
of our original Brief. The trial court did not decide and had no authority 
to decide that our case was primarily one for a money judgment. 


Counsel, at top of p. 4, is doubling back on his own tactics, that is, 
he is seeking to capitalize on the Court's misapprehension into which 
he, himself, so gently led the Court by bringing up the minimization of 
damage idea. This is the idea which, as it might be applied to this case, 
we have completely knocked out at pages 10-17 of our original Brief. 


In the remainder of his subdivisions 2 and 3, at page 4, counsel 


attempts to develop a most remarkable type of logic, if any. His argu-- 
ment there seems to be that appellees may make false statements, one 

right after another; but when appellant starts correcting them, by stating 
the true facts, then that "is not here pertinent." 


It is squarely and positively untrue that plaintiff indicated in his 
opening statement that defendants were willing to perform under the 
contract upon payment of $1,200. The idea, of trying to lend credibility 
to that suggestion by saying that plaintiff "indicated" it, may be adroit; 
but it also is transparent. Near the beginning of the opening statement, 
J.A. 21, top, I spoke of Schnapper writing Nelson suggesting an "addi- 
tional" payment of $1,265 "before he would go forward with performing 


the contract.” In the paragraph immediately preceding, JA. 20, bottom, 
I had referred to Nelson having paid the defendants $3,800, in full, per 
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the contract". That Mr. Frosh understood what I meant is shown at 
J.A. 29, near bottom, where he is reciting in his own words what I had 
"indicated"; and thus spoke of the defendant having "made a demand of 
$1,265" before he would complete "publication of the book.” At J.A. 37, 
bottom, I told the Court that I mentioned that figure "simply to discredit 
it". There is a vital difference between saying defendants "were willing 
to perform"; or indicating that they said they might perform, and at the 
same time indicating a disbelief that they would do it. 


Appellees’ "Obviously, however" statement, at middle of their 
page 4, is so un-obvious that we are unable to determine what they are 
trying to say. But they seem somehow to be trying to derive a conclusion 
either that we could not, or that we said we could not, recover a money 
judgment in excess of $1,200. Either and both of such conclusions are 
wrong and have little or no bearing on the case for reasons which we 
already have pointed out. 


Again, at their item 3, on page 4, appellees try to lend strength to 
their thinly disguised extortion item of “approximately $1,200" by saying 
that we indicated the contract could have been completed upon payment 
by us of such amount. That we did not so indicate is shown in our 
original Brief at p. 28, Item 1; and at p. 33, Items 5 and 6. The complete 
invalidity of the whole minimization of loss idea, as having any possible 
legitimate application to this case, is shown in our original Brief at 
pp. 10-17. 


Appellees, at item B, of their page 4, seem to be trying to estab- 
lish some new law to the effect that courts have unlimited power to do 


anything and everything in a case, just so long as it is not "shown" that 
they acted “arbitrarily and capriciously". And they would have "this 
motion" subject to determination clear "up to the time of verdict or 
decision", just so long as such action was ‘within the Court's discretion” 
—and so long as there were no "Rules of Court or decisions to the con- 
trary.” Of course, "this motion" meant defense counsel's motion that 
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"the cause should be certified to that Court" (reference having just been 
made to the Municipal Court). His Brief, p. 2. 


One answer to the foregoing is that there is a positive statutory 
provision to the contrary; and a statute, in this situation, should be at 
least as strong as "Rules of Court" or "decisions". The statute says 
that the need for such transfer action "shall appear to the satisfaction 
of the court at any time prior to trial". Sec. 11-756 (a) of D. C. Code. 
Another answer is that the Supreme Court recently has decided, in 
substance, that there are some things which even a court's discretion 
cannot change, such as positive provisions of statutes or Rules) of Court. 
United States v. Robinson (1-11-60) 361 U.S. 282, 80 S. Ct. 282, 4L. Ed. 
24a 259. We should recall here also the points: (a) That we contend the 
court's transfer action was a usurpation of power which the court did 
not have, and thus went deeper than a mere matter of abuse of judicial 
discretion; and (b) That, if the trial court's discretion is to be passed 
upon in this appeal, it should be determined to have been arbitrarily 
used. We cited an uncontradicted decision of this Court, original Brief 
p. 25, to the effect that a court's discretion becomes arbitrary if it has 
been exercised for an erroneous reason. The only reason we ever have 
been able to find, for the District Court's action in attempting to transfer 
the case to the Municipal Court, is at J.A. 39, where the Judge said that 
we "are obliged under the law" to apply the minimization of loss prin- 
ciple. We have shown how erroneous such conclusion was in our 
original Brief, at pp. 4, 12-17, and 25. | 


Appellees attempt to present the largely out-worn proposition that 
a plaintiff is extended a favor by being permitted to bring his lawsuit at 
the jurisdiction of the defendants’ place of business, pp. 4,5. In a 


medium sized case like this, that point of view is neither reasonable 


nor fair. It would let many smooth operators avoid their just obliga- 
tions, to give every case any such coloration. Once the need of bringing 


a lawsuit exists, in a case like this one, it is much more in the nature 
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of a favor to defendants, for the plaintiff to have to sue them "on their 
home grounds", than it might be like a favor to plaintiff. 


Appellees have greatly strained themselves, at pp. 5, 6, to get 
wording which sounds like law to the effect that the District Court's 
Order of 11-19-59, transferring this case, should not be "lightly set 
aside’. They start by talking about Civil Rule 52 (a) which, so far as 
we are principally concerned now, is referring to "findings of fact". 
There were no findings of fact in or pertaining to the court's order here 


under review. 


The first clause of the Order itself, by its wording, shows that it 
is a conclusion, in the nature of a speculation for the future; rather 
than a finding or determination of fact, something that already has hap- 
pened. The beginning recital says: "It appearing to the satisfaction of 
the Court at the hearing hereof that this action will not justify a judg- 
ment in excess of Three Thousand Dollars ($3,000.00) it is by the Court 
this 19th day ..." JA. 43. 


Rule 52 (a) itself is not in any sense confusing as to the difference 


between “findings of fact’’ and "conclusions of law". It speaks of both 


of them, obviously with their usual meanings. In the instant case, the 
opening clause of'the Court's Order of 11-19-59 probably is a straight 
conclusion of law. Inevitably they often mention a possible future deter- 
mination of facts | Some one might view the opening clause as a con- 
clusion of both law and fact; but clearly it cannot properly be called a 
"finding of fact". The cases cited by appellees are referring only to 
findings of fact; and therefore have no pertinence to our present situation. 


The real intent of Civil Rule 52 (a) is to aid appellate courts by 
affording them a clear understanding of the basis of the decision below. 
Goodacre v. Panagopoulos (3-4-40) 72 App. D.C. 25, 110 F.2d 716. We 
are not objecting because the trial Court did not make findings of fact. 
We simply note the fact that it did not. We cite the case noted here 
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principally to show that Rule 52 (a) is designed to aid appellate courts 
in their duties; and not to coach them generally to sustain the lower 
court, as appellees herein are trying to use the rule, through misapply- 
| 


ing certain decisions they cite and quote. | 


It is interesting to note, in the Goodacre decision just cited, that 
the auditor (whose report the trial court had adopted; and then directed 
judgment for plaintiffs) found "that the rule requiring an injured party 
to use all reasonable means to prevent or reduce his losses is inappli- 
cable." | 
| 

Wherefore it is presented that the District Court's Order of trans- 
fer made 11-19-59 was beyond the power and authority of that Court; 
was unauthorized and unlawful; and should be vacated. 


Respectfully submitted, 


ERRETT G. SMITH 


1103 National Press Building 
Washington 4, D.C. ! 


Attorney for Appellant 


